Wiliam Hotiman To: Eleine Sufiano/DCIUSEPAMIBBERPA )
,(t\ '» 01731702 1018 A Sublect: Ret Draft notes of our 1/20/02 post CEQ discussion[y
L]

Thanks- looks OK to me. We have an internst meeting with the RA to discuss the issues on Feb
4th. 1 will kesp you informed as appropriate,

Bill

.Eiatne Surtano

Esine Surianp Te: Joseph Mmkmgggusa’m@wm Srogory 150
i PockiDC/USEP A, Michas! Castie/RIMUSEPA/US@EPA,
01/30/02 D6:50 PM Kathy Hodgklis/MB/USEPATUS@EPA, Wilisen,
HotfmafR3/USEPANISBEPA

o .
Subject: Draft notes of sur 1/28/02 post CEQ diveussion
| have attached 8 summary of cur 1/28/02 post CEQ n;tg. Plaase raview and edit if necessary.

My notes were just bullets and | did not get sverything down. 5o, feal freo to modidy per vour
notes. - .
epajan20.wpd .

Elsirse Suriano

Office of Fedoral Activities

Environmenta! Scientist
Ph-202/564-7162, Px-864-0072

EXHIBIT 12

P . .
Joe Montgomery, Elaine Suriano. Mike Castle, Kathy Hodgkiss, Bill Hoffman, Greg Peck

" BPA staff convened a mesting to discuss next steps given the issues discussed at the CEQ mtg

and other factors (EPA’s Fill Rule, Rivenburgh Case, Nationwide 21) that could impact the Mt
Top BIS. .

Bill esked if we could get a bit more clarification on whether CEQ would be comfortable with no
preferred alternative given the rationale presented at the 1/29/02, 10 pm CBQ mtg: Elaine/Joe
agreed to follow-up on that.

Gmgmmat%dﬁeMﬁE?A’s?ﬂledmgM&ﬁmm&edWy'
terms of what we ask OSM 1o do or not do concerning modification of their rule. Bill felt is was
pretty clear where they were heading and that those changés and selecting alternative B was a
likely outcome. Greg suggested that Reg3&4hmndxscummamwdwaekmsomme
Fill Rule and hovv this might impact the EIS. Bill will kéep OFA apprized of mtg outcomes.

Shiould EPA have concems with choosing alt. B as the preferred we need 1o have a process to

- raise this through onr mgt. The question of whether HQ's or the Reg is the lead. HQ's OFA was

under the impression that this was a Reg 3 lead. Reg 3 thought that since MoCabe came to HQ

_and brought the project the decision making would occur at Hgs, Participants will discass with

their respective mgrs.

Mike raised the issues that OSM almost Bas to go with alt B. and that without mining we might
not get the old sites reclaimed.  Also, OSM will have to rely on enicouraging adequate mitigation
(reforestation) because of private property issués. We should seek a middle ground in terms of
soil mix that will sustain trees vs. very stringent SOPs that were proposed in WVA,

We discussed the possibility of a field uip in Feb. (Mike C., Kathy, Elaine and 2 folks from:
O8M). Mike said even if we go now we should see siphts in summer as well to see the full effect

‘of reclamation. Elaine will follow up and get back to folks.

The outcome from the Rivenburgh case could impact the EIS. We will continte fo keep tabs on
it. We should brief Reg 4 on issues raised here today and make sure they are adequately
represented at future workgroup meetings. Dmmymeknwmmmsoffhema(c)m
related to this case?

While Nationwide 21 was discussed it does not appesr that the EIS will be shedding much light
on those issues. Do the comments that EPA issued on Nationwide 21 have any relevance to the
MT Top EIS?

Some of our next steps depend on where the workgroup goes from here. Ixnmybeuwﬁﬂfoﬂhxs.
group to have ancther discussion in a few weeks. -
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TIVEITATIVER Wiltam Holfman To: Rebecea Hanmer/RBAUSEPAIUSOEPA

Yot have declifiad ¢

Subject: Re: Declined: MTMValley Filt BISEY

» -
,Ké\, 02/07/02 08:47 AM
Aebacea:

The length of time Don and Tom have allotted for this meeting indicates its importanoe. They want
0 ba briefed on all the finer details involved with the EIS, ie- the tech study results and the
alternstives/action items we've developed, so they can understand the policy choices now before
them and the Ageney. Don is having a maatirg the following day with OSM leadership- where we
can expect OSM to promots thair vision, their degire to pick Alternative B as the preferred -
alternative in the draft EIS, and perhaps their degire 1o elirainate tetrestrial action Rems from being
actively considerad Jn the EIS as real policy response options. Shortly after these two mestings,
wa will take the show to HQs- where decisions will probably be made on the direction wé went 1o
take as an Agenoy. .

i your calt doesn't happen or ends early- | would reslly like you to be thers If possible to back me
up, Thanks!

Bitl
Rebeces Hanmer

Rebeoea Hanmer To: Kathy HM#WH%M%?A
102 08:44 PV co: Wiitiam Holfman/R3/USEPAUSBEPA
o108 Subject: Re: Declined: MTM/Velley Fill EISES

Kathy, 1 sppraciate very much being invited to this meeting and regret having to decline. 1 am one
of the co-cheirg of the Ches, Bay WQ Subcomm. and we have a subcommittee confersnce call
scheduted Monday from 2:00 until 4:00. i the call ends eatly, 1 will come to the EIS meeting if it's
stili going on. Please let me know if there is a ¢ch in schedule. Thanks, Reb

You have declined this request

e e
R

W

segine: 0211172002 02:36 PM Local Tims

Ends: 02/11/2002 04:30 PM Loos Time
| Conflicting datest
i Title: MTMNValtey FIll EIS-
| Location: RA's conferenca room . )
© Chaie: " Kethy Hoapkiss/RIUSEPANIS
i T
! To Bob Mitk JSEPAJUSBEPA, Donald WelshiR3/USEPATUSGEPA, Michast

Castle/RI/USEPAJUSOEPA, Michae! KulilRI/USEPA/USBEPA, Ray Geotge/R3/USEPAIUSBERA,

- Rebaccs Hanmet/RI/USEPA/USBEPA, Rich KemptiR3/USEPA/USSEPA, Tom

EXHIBIT 13

Slenkarmp/RIJUSEPAJUSBEPA, Tom Voltagglo/RIUSEPA/US@EPA, William
Hoftman/RBIUSEPANISBEPA
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TICRTTOrr YR itham Hoffman

' To: Gragory Peck/DC/USEPA/US@EPA
<+ "
‘@. 02302 10:47 A Sublect: E‘ s

- /3

We've mn! or committed about 4.5 million, We will spend anothsr 500K to ﬁnlsh up~ dapendmg
on how the public comment period goes.

Gregory Peck
Gregory Peck To: William HoHfman/R3/USEPA/US@EPA
[
02/12/02 03:38 PM Subjort: BIS
Bili:

DOJ i wrh :lbg their brief in this Rivenburg case and would ke to know how much the government
{all agenciesthas currently spent on the EIS and how much we expect to spend to comp!ste the
final E1S, Round numbers are fine.

Hf you could let me know ssap | would appreciate it.

Hape il is well in Philly,
Greg

EXHIBIT 14

P rTYe Wgiam Mot Tot Kathy Hodgkiss RO/USEPAIUS@EPA
v
{G  0anz0zomsy Ay Scbieet Next Stapa

Kathy:

How do you want to handle setting up the HQ maating. | dnubt that the EIS decision tree has ever
besn on anyon'e radar serean down thets, snd it has probably ys bisen p d to bs the
Region's call. We have been trying to get thing up for by h which might

be an indicator of thelr interast lavel. Greg Pock has heen tha main point of contact on the issue in
OWOW primarily with respect to the court case and the fill rule, but he has had very littie
involvement in the EIS. Jim Serfis- who Is no longer with the agency- was representing OFA until
Elalne Suriano got involved 8 month or 50 ago. | am also 86% confident that none of the current
AA's have bean involved- other than the 1 or 2 meetings that Tracy Meehan may have attended on
the fill rule. That being the case, we may reaily confuse them if we go down there seeking input
on who is the decisionmaker.  Its true that McCabe took the issue with him to HQs, but it was his
issue miore than HQs issue. its also true that it affects two EPA Region's, but Reglon 4 has not
beean very invoived in the EI$ decisionmaking process to this point either. it might bes best for us to
approach HQ's {with R4 in attendance???)- as if wa are meroly seeking their input before Don
decides which way to proceed. ! would also suggest including both OFA and Water in the meeting,
since both have an interest in the outcome.

In any case, here’s some issues | think we should take with us when wé go to headquarters;

1. VISION: My biggest concern is that OSM seems to be und ing the “envi stal criteria®
aspects of the Section 404(b}1 guidslines that must be satisfied before a decision to issus a permit
can be mada. OSM seems to be 1ganleyon, dural aspects, which, if satisfied, will
always lead 10 permit isaumce. le- if the appii the of fill, develops mitigation
, and # permit will always be ixsued, even if the impacts continue
16 be ssgnmunt. I OSM focuses soley on incorporating the procedural aspects of the Section
404(b}1 guidelines without including the "environmental criteria®, the Section 404/SMCRA merger
will be incomplete. The resson this is troubling to me is- 8 stmmem made during our discussions
in DC a few weeks ago by an OSM attormey which suggested that if an operator meets.the
performancs standards in'the SMCRA regulations they get 2 parml’t, and tbnt permits wm not be
denisd based upon environmental effacts as {ong as the op g those p e
standards. We must make sure that the SMCRA rule changes inwrpom pmonmnce standards
that look at both procoss and environmental effects {material damage in OSM lingo) i the one stop
permitﬁng process is to work, (I'm sure that the public commant process will make sure that

happ ar not we p de OSM 1o tighten up thei language now).

2., PREFERRED ALTERNATIVE: ses us headi ds the sel of Al B as the
preferred eltamative in the BIS. if we decide todotm we nged 1o charscterize why we would
support such an siternative es a PR strategy. We must make it clear that the regulatory review
process will be sigriflcantly improved under Alternstive B, and that &8 & result, impacts will be
minimized. We might also want to suggest that picking Alternatives C or D would end up creating
alot of amall fills that could have more img to the heuad yst than the one of two larger
ones that might bs parmtted under an Alternative B construct.

3. MULTIPLE REGION iSSUE: Under Section 309 of the CAA, EPA is supposed to comment on the
EiS. As R3 has been the lead in preparing the EIS, perhaps R4 should be the lead in prapering the
Agency's comments on it

EXHIBIT 15

MTM/VF Draft PEIS Public Comment Compendium A-378

Section A - Organizations



Mike Robinson
< MROBINSO@OSMAE
Gav>

02/15/02 02:24 PM

To: Jetirey Alger/RIAISEPAIUSQEPA, Gregory
Pack/DCIUSEPAIU!

SOEPA, Gary MMNRSI\JSEPN\!Q@EP&
Micheol Castis/RIUSEPA/US@EPA, K
Hodgkise/MI/USEPAIUSBIEPA, wmam
Hoffmen/R3/USEPAJUSEPA, Elaine Surlano/DCIUSEPA/USEEPA,
"Banjamin Tuggle"@fws.gov, jstump@gfnet.com,
Chaites.K.Stark@HO02. USACE ARMY MIL,
Kathering, L. Trott@HQOZ USACE. ARMY. ML, geonrad@imec.isa.us,
.lams M Towmm@lrioz usace.army.mi,

dep.state. wv.us, thunter@mail. dep.state. wv us,
Paul.Rothmen@meil.stata.ky.us, bol@mme.state.va.us,
tav@mme.state.va.us, Andrew DoVito
<ADEVITO@OSMRE.GOV >, Al Kiein < AKLEINBOSMRE.GOV>,
Bill Kovacic < BROVACIC@OSMRE.GOV >, Dave Hartas
<DHARTOS@0OSMRE.GOV>, Dan Ross
<DROSS@OSMRE.GOV >, Buck Miller
< GMILLER@OCSMAE.GOV >, Joif Cokar
< JCOKERG@OSMRE.GOV >, John Craynon
< JCRAYNON@DSMRE.GOV> - Larry Trainor
<LTRAINOR@OBMRE.GOV >, Mary Josie Blanchard
LMBLANCHA®OSMRE.GOV >, Mike Robinson
<MROBINSOBOSMRE.GOV >, Roger Calhoun
<RCALHOUN@OSMRE. GOV >, “fiobert A, Penn®

<RPENN@OSMRE.GOV >, Vann Weaver
<VWEAVER@OSMRE.COV >

Bubject: Citizen Complaint Study for EIS

Attached is the subject document for use in the draft EIS.

EISMTMBLWPD

EXHIBIT 16

P

Blasting Related Citizen Complaints

‘within the Mountaintop Mining/Valley Fill
Environmental Tmpact Statement (EIS) Stady Aren

Introduction
Individual citizens and citizens grmrps have Wed concern for many yesrs that the varions

state regulatory anthorities do not serve the interests of the citizens on blasting demage
complaints. As a result of these concerns, in FY 1999, the OSM Bxecutive Council directsd the

formation of an OSM blasting team to conduct a national study, collecting and analyzing citizens

complaints related to surface coal mine blasting.
Bxckgmunﬂ

The Surface Mizing Control and Reclamation Act of 1977 (SMCRA) was designed to protectall

structures outside the permit area from damage relating to ground vibrations, air blast and
flyrock, as well as protecting all citizens from injury as a result of blasting. People often fuel the
house shake and hear rattling caused by ground and air vibration levels well below those levels
that cause damage to str In the éxp of OSM and other tegulatory authorities
damage is rarely found where hlasting vibrations are kept within the regulatory limits, Very
often the citizen does not complain that a specific blast resulted in specific damage. The
complaints are often that the citizen is “fecling” thebhmugandthatﬁmbimngxsdmng some
non-specific damage to public or private property.

The invcstigaﬁanofablasﬁng complaint requires a person with specialized technical training in
blasting, seismology, acoustics and construction engineering. Because of the complexities in
each complaint and the uniqueness in the process each regulatory authority exercises in deating
with these complaints, it is difficult to compare ong regulatory anthority with another or with

relating one region of the country with another. Where comparisons could be made without

destroying the quality of the duta, those comparisons were made and conclusions were drawn,

For the purpose of this EIS, only the data relating to Central and Southern West Virginia, Eastern
Kentucky, Southwestern Virginia, and Tennessee was used. The reason for this is that these are
the only coal prodicing areas where Mountaintop Mining is conducted. Mountaintop mining:
may include mountaintop removal (MTR) mining, whete many coal ‘seamis are campletely
extracted from the upper reachés of a mountain, MTR is usually associated with cast type
blasting. Cast blasting uses large amotnts of explosive agents, not only to fracture the rock
overlying the coal, but also to move the fractured rock so that handling by mechanical excavators
is minimized. Cast blasting is not a new concept in mining (Legislative History-Committee on
Interior and Insular Affairs; House of Representatives; 92 Congtess; September 21, 1971).
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The following blasting complaint data was gathered for the period 7/98 to 6/99:

Southwestern VA 87
Central and Southern WV 339

Eastern KY , 205

™ 6

Data Summary:

1. Nationally, the greatest niumber of complaints were lodged in central and southern West
Virginia and eastern Kentucky (53.2 percent and 32 percént , respectively). Southwestern
Virginia and Tennessee follow with 13.6 percent and one percent, respectively.

2 "Annoyance/ nmsewinch:eimezomemsfmexcesﬁive vibration (house shahng}mmmted
for about 70 percent of the complaints in the four state area.

3. Alleged damage 1o structures (residential dwemngs) accouxxtad for about 25 pemem of the
complaints.

4. Alleged complaints of damage to d
of the complaints.

waterwe@lsyst«nsaccoumdfombmﬁ2m

5. Complaints of excessive dust and fumes accounted for about 1 percent of the complaints.

6, Complaints of flyrock accounted for 2 percent of the blast related citizen complaints. Fiyrock
mmmmmmmmmmdmmmmwpmswho
reside in the mining areas.

The data do not indicate that excessive dust and fumes are a significant problem with a complaint
percentage rate of only 1 percent. The fumes are by-products of the expiosive reaction and are
usually released at a temperature somewhat higher than the ambient air temperature of the
mining environment. Fumes from the explosive reaction will rise and expand adiabatically asa
result of this differeptial temperature gradient. This adiabatic process will \mmuy force these
gases to higher altitudes and away from the residential areas.

The dust and fumes are also acted on by the winds aloft and dissipate over short distances. Itis
always a good blasting practice to conduct blasting at the most advantageous meteorological

periods. - On oceasion, tamperature inversions will cause the furnes and dust to stay close to the
grotnd dnd possibly deift off site. Large mining operations ofien use wind socks located in

* various locations around the mine in order to monitor wind speed and direction. Using this.

information, the mines will blast only during periods of high wind directed away from populated
areas. This has proven to be a low-technology and low-cost solution to the dust-and furnes

_ concerns of the nearby residants.

Flyrock

“Complaints of flyrock, raterial traveling through the air or along the grotnd outside the permit

area makes up only 2 percent of the blasting complaints. Although flyrock aceounted for just -
over 2 percent of the complaints, flyrock has the greatest potential forwmmgdee:handhnuryw
pemmaswenasdamagetopﬁvmmpmy

Mepmmmﬁﬂmkwmmmmm&eﬁmﬁlmmwmﬁmmmm‘ :
foading blast holes or changing geology. Proper supervisory confyols, training of blasters (both
ceriified blagters and the blasting crew) and the establishment of set procedures are the best
methods to eliminate flyrock. To protect the public, the blaster is responsibie for clearing the
blast area {any place flyrotk might be expected) prior to the detonation.

Two percent of the complaints i the study drea were related to domestic water wells. Scientific
studies have determined that there is an extremely low probability of causing damage to 8
demwﬁcm&mﬂbyhhsﬁngwﬁﬁﬁmmoﬁﬁe&vﬂ&mhhg.m&gmmmm
‘When a water well is darnaged by mining activity, quarrying or road construction, it is almost
dmysmdbymimmpﬁonof&eaqm—mwmmmem or cutting off the
recharge to the aquifer as a result of the mining excavation. Pmblemsmthrhcqmmyofwen
water are almost always the result of an increase in dinsolved solids at the well fmmgmundwswr
percolating through the rubble zone of the backfill area.

Emwwmmwbmmmmmmmm“mm
quahtyorqnamtycxfweﬂm, OSMisc\meaﬁymdmakmgmad&umalsmdyofbl&smg
e&‘w&souwmwelh

Annoyance

Complmmofmoymawmmteforam?ﬂpmmof theecmplmmsinthesmdyam
Annoyance includes, startle, noise, fear of damage, blasting tob hard, objects moving on sheives,
windows rattle, frightens the children, ete. Unfortunately the law does not allow OSM to prevent
anmoyance, Peoples homes may be shaken by the blasting, which is anpoying to most people,

3
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but mines are not allowed simknmehomemdcammpeﬂydmag Bmhgtmmdw‘bmnons
and air vibrations cause homes to shake.

Ground vibrations enter a house through'the ground aud airblast through the roof or building side.
As a result the bouse will respand or shake. A typical house will respond 1 to 3 times the ground

vibration level. -The higher shuling is caused when the vibration frequency of the ground matches

the naturat frequency of the house, causing it to resonate. The natural frequency of typical homes
is between 4-12 Hertz. In other words when the frequency of the incoming vibrations match the
natural frequency of the house, the house will ring. The greater the difference in frequencies
between the vibration of the groind and the house, the less the house responds. This significantly
impacts people’s perception of the blast depending on how the house is built and how it is
constructed. ltalsoexplmswhythesamcvihmﬁonw:ﬂmmawmplmmatmhmmebutmzhe
neighbors (.. the neighbar house has a different natural frequency) :

Complaiats of anaoyarice can stem from the lack of communication between the coal operators and
. thecitizens in the community. A well-implemented public relations program sometiimes significantly
reduce complaints, OSM experience is that the coalfield citizens typically desire more nformation
from the regulatory authority and the mine operator. The regulations require, at a minimum,
information notice fo citizens such as blasting warning signs and warning signals, pre-blasting
surveys, pre-permit public involvement and a comment period for the citizen to express their
concerns.

Some operators and regulatory anthorities have held public meetings in order to involve the public
. and inform them on what they can expect to experiencing living near the mining operation. This
would include 2 dialog on blasting and the pousible effects on the community. Exchanges of
information prior to mining and blasting may reduce the number of annoyance complaints.

Vibraticn Damage

Allegations of blast damage to property were lodged in 25 % of the comiplaints. Property damage
could be brokes windows, cracked walls, broken bricks, wall separations, doors sticking, chithney

. ctacks, foundation ciacks, driveway cracks, roofleaks, stc. When damage is alleged, the regulatory
authority is required to evaluate the damage potential.

- Scientific investigations by various investigative groups, inéluding the U, 8. Bureau of Mines has
related the occurrence of damage at typical structures to the intensity and frequency {in cycles per
second) of blast induced vibrations. This data has accumulated over a period of more than 60 years.
An analysis of data collected by the Bureau of Mines shows that no damage! (threshold, minor ot

“There ere thres classifications of damage-Threshold -Loosening of paint, small plaster ~ -
cracking at joints, lengthening of old cracks, Minor-Loosening and falling of plaster, fall of loose

- mortar, hairlirte'to 3-mm cracks, Mor-&anbofsevamlmmmwaﬂs,smmalwenkening, fall
4

major) is expected at ground vibration levels at or below 0.5 infsec (ips). Within a 95 percent
confidence interval, major damage can not be expected below about 2.34 ips; and minor damege can
not be expected below about L&O ips.” Alrblast below 134 dB has never been documented.

" OSM and other sate regulntoty authorities, throughout almost 25 years of SMCRA control, have

not found of damage to typical structures at ground vibration and airblast levels
below the performance standards of the regulations. However, OSM is currently conducting
research on the effect of blasting vibrations and airblast on mobile, log, and other types of non-
traditional residences. Co

Conclusions

Based upon the results of the survey, annoyance is the chief sourcs of citizen complaints about
blasting, The survey conducted could not capture whether each complaint was a legitimate complaint
of damage, or 2 complaint of concern that damage has occurred or may ocour. Many citizens
complaints take several years before final refolution. Some complaints result inregulatory litigation
ammmemmormnhﬁgsnmbymemhmmmmbeﬁwﬁnﬂmmm

Complaints that are lodged with the tegulatory authorities may be resalved in a mors timely manner
by lodging the complaint instead with the in company that rep s the coal mine operator.

Section 507 (f) o?SMCRAmqmthﬂmhpamﬂappﬁeemobmmmﬁchabﬂﬂymmme This
policy must provide for personal injury and proper as a result of susface coal
mimng,mdmcludesdamagemmjmythﬁm&eremkofﬂmm&ftmlmim Insurance
companies are required by state law and regulation to investigate each allegation of damage or

injury. Should a claim of damage or injury be denied, the insurance company must have = rationat

beses for rejecting any claim. Any decision by an jnsurance conmpany is subject to civil litigation in
the appropriate state court. S

The regulatory authorities can not fequire the coal mine operator to make compensation for damages
ot require the operator to repait any damage that'is alleged to have been caused by blasting. The
regulatory authorities can (and some have) advised the citizen to contact the insurance company

dkwﬂywmnyhawmquwdmeopmmrmm&:aclﬁm&mmmmmcwny

mwormmdmmhumgmgmmw&mmw@mmmagmm
damage 10 typical homes that are lotated in the coal producing regions. Both SMCRA: and the
regulations make it clear that all private property must be protected from damape. This includesthe
typical structures s well a5 any unique structures that may be more sensitive to damage because of

" uge (e.g. historical structures, o)dsmmwalis)mmmmmmmmxymmmdm
- constructad of poor quality building materials.

of masonry. (U.8. Burean of Mines RI 8507)
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The regulations allow the regulatory authorities to reduce the peak particle velocity and airblast
standards when blasting activity may impsct these type strictures. This is to say, that a one inch per
second peak particle velocity that would be safe for a properly constructed typical home may niot be
the appropriate vibration level for a historic structure whare the walls and ceiling are cade of plaster.
OSM kas not seen many cases where the regulatory suthorities have astabliskied a lower vibration
or airblast standard on a site-specific basis to taflor the performance standards in order to protect
unique structures. The regulatory authorities do not want to appear arbitrary of capricious in setfing
a lower standard and may not bave the expertise to evaluate the structure in order to set that lower
standard. .

The survey also mﬁmﬁm&emﬂmmemmmumbuofmbmmwpu}mdm ’

also have the greatest number of complaints.

Iheregtﬂmcmai}owme:egtﬁmryamhontytomqmreanymmblmsbemommdmga
" blasting seismograph which monitors both ground vibrations and airblast. Often the monitoring of
blasts is.only required as a reaction to citizen complaints. The survey indicates that there is little
proactive monitoring by either the regulatory authority or the operator. Inareas where there will be
continued blasting activity over a long period of time and where there is 2 population concentration
there should also be frequent mionitoring of biasts in order to establish a record of the intensity of
ground vibrations and airblast that is generated by the mine and extends into the area around

TVYYOer YT Wikiem Hoffman Tot Tom Wethom/RAMAISEPATUSBEPA
ol RO . &Mmm&mﬁmmm&a’mMmman!mmsm-m
,,‘@, 02127102 01:42 PM lasuos on 3/58)

Tom:

We asked for this meeting so the RA could Ist HQOs know that we are close o a decision point on
the EIS, and to make sure'that everyones is comnfortable before any positions are taken. OSM hes
beer pushing hard 10 avoid requiting reforestation and PMLU controls, and to create a onesstop
perimitting pracess for mining with tm State SMCBA agency as tha regulatory agensy for CWA 402
and 404 permitting. They are b ing to und id that isn't Fkely and that there is
no such thing as partial ammptien‘ 86 they are now focusing on SPGPs for mining. -

Thev are going to propose ruls changes et ths same time the EIS goss out that would incotperate
404(b}1 analyses into SMCRA regs and which would modify the stream buffer rule to parmit fills
under this "enhanced™ State review process. As such, they are pushing for the selaction of
Alternative B in the E15 a3 the preferred altarnative (fills would not ba restricted to any particular

hed size oF seg - Bt decisions wouwld be made case-by-case under a1 improved
regulatory scheme). Untl the administration changed, we had agraed not to select any altemutm
as preferred, and to walt to sea how the public reacted to the different optic That's all ¢}
now under the current OSM ragime.

As a minimum, we want HOs support $or incoiporating tha refor snd PMLU controls we've
developed, and support 10 pull the NWP 21 minimel impact line back to the ephemeral or
intarmittont zone {the COE may be willing to pull back to the ephemerai line). If we can
succesefully use these as bargaining chips with OSM in return for cur supporting the selection of
Alternative B- we will be satisfied. Pulling NWP 21 back to the ephemerat line would elso ease our
problems with an SPGP.

Attached is an elect sion of the we will be giving. One of the figures in the
presentstion shows that over 50% of the historic valley fills have been i watersheds less than 75
acrea in shze {> 3500 #ills). This figure might help convincs the COE and OSM'that thare would stil
bevientvofﬂusfortmmtowkoniftheNWPISPGPwsmkwedhothe

. sphemeral/intarmittent zone.

Call to discuss as you feel ths nesd.
Bit '

OW-OFAexa

Wiiliam 3. Hotfman (3ES30)
Environmental SBervices Division

U.8. Environmentsl Prodmtion Agency
1680 Arch Street

Philadelphis, PA 19103.2028

{215) 8142885 .

Tom Weiborn
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Mountaintop Mining EIS

Mountaintep Mining EIS
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Mountaintop Vining LIS
Mountaintop Mining EIS

i!:;o;«!m Spoil Excess Spoil

Disposal Site

Lﬁl‘x”?—%{

w w

CONTOUR CUTY
{ CUT. DEVEIOPMENT
CAST/DGZE PRODUINTION CUTR
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Mountaintop Mining EIS

] SXTON 4
Potential WV

mountaintop-minable - Area of detail
corl reserves :

Cla
Kanawha y

Linco
raXton
Webster
-Nicholas

Fayette
aleigh

Source: Charlgsion, WV Dufly Malt
WV Orologic & Economic Buvey
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Recent WV

Surface Minin Mountaintop Mining EIS

s
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M 15 - Mountaintop Mining EIS

Environmental Policy
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Mountaintop Mining EIS
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Meountaintop Mining EIS

Mountaintop Mining EIS
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Mountaintop Mining LIS

RARENERY
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Mountaintop Mining EIS Mountaintop Mining BIS

)
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Touniaini

Mountaintop Mining IIS
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Mountaintop Mining EIS

~ Weighted Avg. Coal Prices - All
~ Stud Regions (Full Scale)

01 2002 20 2{1&4 205 W05 M7 WS W03 210
E - 15% &m--zsmcaa CASE -ﬁ-'ls&ACRE CABE
:  CASE - 10%R
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Mountaintep

Avg. Wholesale Electricity Price - All
Study Regions (Full Scale)
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"Wymmm«m
. ,?2\. 03/01/02 10:38 AM
Mika:

To: Mishas! Costie/MI/UBEPATUSREPA
EIS Altsmativas Pros & Cons

ﬂmhmamo&ummoiwhmmpmmmmm i reads batter if its lounched. Lat
memwifwmmnmm | witl make coples for Tuasday.

B
Proz Comawp
Witiam J, HoHmon (3E630)

Arch Stast
Philsdalphis, PA 10103-2029
(215) 814-2095

EXHIBIT 18

s Of A Preforred Al
Pro Con
. medespubﬁowhhshapmedﬁm . EIS Status Report (Jamuary 1, 2001)
point for review and comment stated that o preferred alternative
. Nomows scope of OSM’s Proposed womdbeseleﬂedpﬁotmdmﬁﬁls
Rulemaking . ‘upon altemative sslected,
will elicit significant negative
response from either the
environmentat community of industry
Py of Competing Preferrsd Al oy the Agencl
Pro Con
- Provid fes fatitede in stk . Condlicts with agreements made
malmuvom:llguswiﬁm diiring settfemnsnt to present an atigned
“mission” Federal position
. Allows OSM's propose Rulemsking  } « Provides mixed message to the public
to proceed as they envision
Selestion of Alt B( inted ihod, projest by proj jow)
Pro Con
. Relies on regulstory process to . Will appear inconsistént with findings
minisnize impooty of tech studies, including economics,
. Does not sterilize coal reserves (no and with stated purpose of EIS 10
broad takings iesus) zeéamimpacm
* l, PMLU, and
impact threshold sctions not yet
sufficiently developed to select AL B
s &0 agtion altecnative
Selection of Al ive C (Restricts fills to intermittent zone < 250 acre watershods)
Pro Con
. Most consistent with findings of tech | + Will push companies toward many
gtiidies small fills, which may have greater
. State SMCRA agencies could perform curimilative fmpact
ons stop permiitiing on majority of 0 Will steritize several of the lower conl
mining spplications under SPGP seams at mine sites and eliminste
sonie shtes from being economiostly
visble, creating takings claims
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ion of Al ive [ (R filis to sphemeral zone £ 75 acre watsrsheds)
Pro Con
Lenst direct impact on the aquatic . Will force companies toward meny
ecosysiem small fills, which muy have greater
. Most support from the fative fpact
compnunity . Wil steritize & significant mumber of
coal seams at mine sites and eliminate
matty sites fiom being economically
visble, ganerating numercus talkings
claims,

Wiziam HoMiaan Tor Rich Kampf/Ra/USEPANISBIEPA
Ch‘b /0702 cmgs A SUDIeot Ot Pager for Whitman/Norton Mesting

Szo lihhnm ything into one pags.

Nerton.wpd

William £, Hotfroun [3£830)
Environmentel Services Divialon

Buast
Phitedelphis, PA 19103-2029
1216} 814-2988 .

N
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Mountaintop Mining/Valley Fill Envi i Impact §
_ Background:

‘». Inresponse o a lawsuit filed in 1998, an Envi ! Impact St (EIS)is
cmm}ybangmpmbyﬁkmm COE, and the State of West Virginia to
actions

o minimize impacts from mountaintop mining/vaitey E11

Sons in Appalachin. No agency has y been degignated s the “lead” agency.
Allmconsﬁamd “co-teads™ m&sdse&shmmﬂngm'fhmjemddmfm
completing the deaft EIS is Aagust 2002.

Issues:

. WWAMMCWAMWmmwMWWm}WM

. d SMCRA and CWA Section
mmmwmwmpwwmcommdyxmcwam
permits in Appalachian States. OSMp to modify its SMCRA rules to incerporate
regulatory procedures similar to those found in the CWA Sectivn 404(h)] Quidefines,
thereby facilitating the development of a one-stop permitting framework within State
SMCRA sgencies. OSM has not yet shired the proposed rule change language with its
partners in the EIS.

. To i 4 reviel mWSMCRAm!u,OSMismoommendins
MMBWMWMMMW)MMWISM
prefired altenative in the EIS. The ap agreed not to & a
memmmmmam&mmmm

“Talking Points:
o If Altemative B is to be sslected, sdditional to ft andto

insure that post mining land use devel wmn avisi d should be included

within both the EIS and the OSM mlemeking ¢ 1. These would mi

mmmmmﬁwmusmswwuwmmwmmw
ove the selection of Al

. EPA requests the opportunity to review and provide fiput to OSM’s proposed rule
memmwmmmwmmﬁxm Altermative B,

.« Ammmmmmwmmmmmmﬁ
g the COE Nationwide mining permit (NWP 21). -

mmﬁmawmmmmsasmmmmw

one-stop permitting responsibility under a CWA 404 State Programmatic General Permit.

. The Council on Environmental Quality should be tasked to resolve any disputes that may
srise between the Federal Agenciss over the scope and/or direction of the BIS,

""”"":""’Wmﬂdﬁnm YG:MMWWA
»?“" 08112702 Onap ey Subleet: Re: OSU Action Dascriptions

Attached 15 the memo lwith my response at the top) that Dave Hartos sent baok in Februsry in
which he refers to the deletion of those four action ams by “axetutive fiat”. The actlon Rems
wene ibad in the 1 sent you dsted Oct 2322777 We do not need to be
wadded 1o the praciss wording in those previous descriptions, but deleting them altogother
{especiafly 57 & 58) Is going  Hitle too far.

Witlarn J. Hotfman {38630}

Environmentst Services Division
U.8. Environments! Pratection Agency
1860 Arch Streat
Philadelphia, PA 19103-2028
{215) 894-29085
—— By Wiliom 1US on 0811202 03:42 PM —ee
eV Wiam Hoffman mnmm«:mmm@meoxz»'
- o6 siote,va, H . uages, sy, Dove
_@, 0220102 12:13 PM e < s St
mblakiaiasia : Kathesing L. Trott@HOO2.USACE AHMY MIL, sv@rmie.stite veus,
R ke Robinson <MROBINSOBOSMAE.GOV>,
* Paul.Rothman@mal state ky.us, Rebsooa
QEPA, dop.stita.wv.us, Kthy
A, Rich oy
Donsid Welsh/RIAUBEPAUSBEPA, Gregory
Subject: Re: OSM Astion Descrptions
m‘. ’ e

§ think you did a grest job of consolidating the "essence” of tarrestrial action e 43, 45, 47, snd
83 into 47, Mcwnkmdexmnmdmaammmmwkmmmhmmnm
be developed howevar, consistant with the theme of Tier 2.

wAmmmemmmcfmmowhﬁm,hmm\MWtomumm
57, 5B, 89, dntilor 62 from the EIS éntirely, EPA id especisily donserived over ths delétion of tems .
57 and 889, Mmmmmmmmmumwmwammmwmw
happans. As the PNLU is 4 to be opp d busad upon & higher snd better uss,
we balisva thesa actions are necessary to assure that the higher and batter use coows. White OSM
recammiands defeting them by “sxecutive fiat*, this is sthl 2 democracy and we nesd tO taik.

| em sveitable @il next wosk,
-
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: Purpese & nsedfaitematives write-ups

Cindy_Tihbott@tws.go To: Williem Moffman/RI/USEPAMISEEPA
v Subject:
0225102 11514 AM

WS is back on-line, sc we can return our fax to semi B
anoneofourm:mln,Imwmlmﬂmnla!mmnnallmmmic
copy of tae - and need and al i write-up, €0 ydu can

edit at will., Raere they are.

{ses attached £ile: L.A.Purpose of the 215 wpd) (Sse atbached file:
alternativewriteup . wpd)

LA Purposs of tha EIS.w - altermmdivavmilaup.wn

EXBIBIT 21

L PURPOSE AND NEED FOR ACTION
A. Buckground '

Surface conl mining in the Appelachian coatfield states of Kentucky, Tennegsss, Vicginia, and
Wm?MahMMWaW&MW&MMM&M!WM&m
Far the purtioses of this BI8; inity mmiug"wxl!bamdmdwimmdeaﬂmof
mmmmmmwﬁmmmm Renioval of
overbuivden and interburden (rock above and between coal seams) duritig mountsintop mining

- operations results in generation of exceas spoil because the broken rock will not all fit back onto
the mined area, mwmxwwmywwwmmwmmm
and rock structures known as valley fills.

A pumber ef federsl aid State syenvies regulate mountintop mining under the authiority of
several different stotutes, The U.S, Office of Surfiice Mining (OSM) is respansible for the
national administration of the Surfiics Mining Control asd Reclamation Act of 1977 (SMCRA),
but OSM has delesgated tha SMURA regulatory program to all 6f the Appalachian coslfield -
Stares except Tennesses, e«mhwv@mmmmmum
Waest Virginia Department of Eovitonmentsl Protection (WVDEP)Y). The U.S. Amy Corps of
Hngineers (COE) regulates the discharge of fill oaterinl into waters of the United States under
WW“&%MW&MM(CWA) COEﬁmﬂmimﬁouofﬁEaemmmmerma
Nationwide Fermit (for projects that individuatl datively have only | adverse
mmmmmw«mmmsmmm The US.

Agency (EPA) reg potnt-source disoharges o waters under
Smmmom;memMﬂﬂamwmm&hgmmmﬁm
Appolachinn coslfield Stites. The U.S. Fish and Wildlife Service (FWS) administers the
mewmhmmmﬁmmmmm
mg\mmyngmmmﬁmmdvmm isaues

{ water develop mﬁm&mm«mmm

. waters of the ULS.

d public aud go BgeRcy about mountaintap mining opesations and

vdmthpyw mmmwmmm1m It appedred that the
mmolﬁmmdwmmmwmwmkmmﬂﬂutm

cafled the Federal Regulatory Operations Group. Out of this reeting, sn inferagency working
mwﬁmﬁWOﬂMBPA,CO&MPWEhMlm Several studies wers designed to

prepare & consistent fill i hiate stresm impacts, fill stability, and regulatory R
vmmmmmemmﬁmmmW

mwofmmm&mmmeAmlw.
P ding U8 News and World Report, ABC’s “Night
Line” p aswei!asﬂse‘“ ke (WV) Guaserte, Washington Post, New York Times,
Lmunvoa{KY)Hlmlde and Louiavills Courler~Journal. In 1998, OSM initiated an
aversight evaluation of how the West Virginia, Kentucky, and Virginia SMCRA delegated
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pmmnswmwomgeoﬂmm posed 1ot to restore to oxiginal
contour,” apmmmmnmnmwmdlmvnﬂnym Pursiant to Sestion 402
(National Pottuition Discharge Etiminstion Systeim penmit) of the CWA, EPA began to object to
the size and location of valley fills becaise of impacts to streams. EPA. and FWS also
quzsﬁaaedmeappuwbikiymﬁmufﬁteCOENaﬁonvﬁdeP@xmkaMtyrmd«CWAA%

mmm&wmvmmc Ceeil Und ¢ created the “Task Force on

d ifito three i )] mﬁe&:ommyﬁhupmmtbe
. Bmmmandblmpaﬂmtbe?wphﬁnﬁmﬁngwfﬂammmpuhﬂmm

. The need for more h on the envi ’and ic effects of
mountaintop mining.
. mednmommwmummemmofmmmmpm

atining on people.
Establishunetst of a nationwide stream mitigation poticy
WﬂoﬁﬁsﬁﬂdﬁﬁkﬁWuaMWmM@

3] Foract] ’csa

. e v e

ad approxigoate otiginal cartour (ADC) meam,

Meanwhile, in July IMMWqummghlm&mvmymmemmﬁh&a .

Tawsuit against the Wost Virginia Dep of Bnvi (WVDEP) and the
U&Amy@tpsofﬂndm(ﬁcﬁ)m #tal, v. Robertson, st al., Civ. No. 2:98-0636
8.D.W. Va), aiteging that valley fills associated with surface doal mining operstions resulted in
the loss and degradation of West Virginia strents, and that CWA and SMCRA were being

improperly applied. The plaintifis Wwvmyﬂ&mmﬁmﬁym cumulatively, -

mmdmmdmamﬁmﬁmmﬂu"wmnf&cua and consequently were not
eligible for COE via s CWA Natb jo Penmit. - As part of this claim, the
pheintidfs alleged thet the COE also violated the National Bnvironmental Policy Act (NEPA), by
fuiling to analyzs the sdverse and comulative snvironmental impaots of vafley fills and surfaoe
mining ectivities i West Virginia. In addition, the plaintiffs contended that fhe practice of
valiey filling victates the SMCRA “strean biaffer 2one rule” (30 C.F.R. 816.57), whick restricts
sufice mining operations within 100 feet of an intermittent or perennisl stream.

In Decsnber 1998, the plaintiffs and the COB, EPA, OSM, FWS znd the WVDEP agreed to

setile the CWA portion of the cass. The settlement agreement requires the agencies to “gitter into

mwwwpwmmmmwsmmmmw?mnmmmm
Wmmm

mﬁ:pmﬁmﬁ!e,tmadvmseuﬁmmmm Mbmafﬁae .

Hmmdsmasmdwﬁ!bmdwilm affected by, yp inieg op and
mmwmmmmmmwmmmxmﬁmw
dlspommmmvmeymk.” Secondly, the settierent sgreement established interim guidelines
Mswwl%ﬁ%ﬁﬁ)mmmﬁmmmpmmmmmﬁmh
Wmvmmmmqmmw@mmma" of Und 3

blish provess “to ensure linnce with il apy fedml
mmmmmwmmwmmmmﬁm

Rig of sxisting includi wmqumlity‘

: bam:hemxionsmadformsymdme of

1 created by mining operations in
West\'v'nrgmil, lﬁa&ympﬁdungamhﬁmdof mmmmwmm

pdverse

To 2id in the objective.of increased scrutiny of permits; a M dim of Uncs di
(MOU) Among the USOSM, USEPA, USCOE, USFWS, Mmﬂﬁr%mqf
Providing Effective Coordination in the Evaluation of Surfizce Coal bining Operations Kesulting
i Placement of Extess Spoil Fills in the Waters uf the United Statey establishes a process for

- improving coorditation in the review of petmit applications. The entire MOU ig'provided in an

Mwmsis mngamywaémdinmﬂw&mmmwimﬁngwmf

ori i order to ensure somplinnce with all applicable
M@Mmmmmmmmﬁm&wwmmmm
{ impacts from surface conl mining operations resulting in’
pmmwmmmﬂmmunmofmumm The experiences of the
sgencies resulting from the inoreased permit sorutiny have been considéred in the development of
mms mormmsummwwmw identified arens where

and e would beaefit from from coordinated or

ﬂmmmmmmm Hection, improved enalysis of ! impacts, and a
different sequence of processgs. . '

B, PURPOSE OF THE EIS

mmdm»m&mawhwwm doted Febraary 5,
1899 (64 FRS778, mm)mmpmmmmhmnwam%m&m
mﬁnmww&mzuﬁmw i

i extont p la, the adverse u&mmwmofﬂm
Ummsmmdwﬁshmdvnkﬁxﬁ' affected by intop mining op and
mmmmmtmmmwmmmmwmm
digposal sites in valley fills (64 FR 5778, 02/05/99),” The EIS fies one of the

of the December 23, 1998 Settiément Agretment inehahagghmﬁdewiheﬁ&im.

Prior to the Bragy case settlemant, the ageacies hed dotermined that
mﬂmmmﬁhnpmafmmmmﬂmaﬂvﬂkyﬂlbg&dmmﬁ@ﬂhdh&mﬁa
nusiber of studios 1o address those duta geps. The Bindings of those initial studiss, o8 well as
additionat shudies determined to be necessaty after initistion of the EIS process, sre discussed in
deﬁ!hh&sﬂﬁaﬁmwﬂmh@vﬂmﬂtﬂmme}m

C. PROPOSED ACTION,

mEP&COEMDSMWmMWMWmMMwmmM
an jutegrated surface cosl mining regulatory program, vnder
wmmnppkcm&mf‘mccwa&mdm& Thase regulations, policies, and/or guidelines
will minimize, to the meximum extent practieable, adverse impatis to waters of the United Strtes
wnd prevent mmmmwmmmmmmm
1he extent feasible under presént law, implement ad
CWA/SMCRA program by state muthorities, mmmmmawm
<o/

data on the
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adversely affected by mountaintop mining and valley fill operations in the stesp siope

. Appalachian cosl felds. The joint SMCRA/CWA program goas envisioned by the ruls making IV. ALTERNATIVES

proposal will iniclude eppropriate mins pt and olesr d«cﬁniﬁnm, )
impact thresholds nad guidance on best 1 practices; adequate baseli A atber of envi ! ity impact wermfwdméﬂmmmm
sufficlent impact analysis with avoidanoe end minimizar iderati mdnxﬁmhlelwa!suf mwmmﬂshwwbkc process, Various technical studies, or
mitigation for unavoidable impacts. . were liate these scoping 85 & result of the evalbation,

mmomeSmmemwwmA,mwmemnmmmm
wahnwb&nmedmmdmwﬂlmm

mxmafmmmmpairmm
of

aquatic
Cumulative impacts to aguatic and tervestrial habitats
 mitigation

i
g
g
i

mmswmmmmmmwmmwm
nctivities to identify ways in which the progrims could be improved to address the eleven issues
and to better coordinsts the SMCRA and CWA permit processes. Specific prdgrammatic actions
wmhmﬁmmwhmmhwﬁcm,sﬁmwmm‘mﬁpmh
altematives, libeled A through D, prescutsd in Table XXX {(Mike's “mountaintop

1ifl E18 altemative framework overview”)]. It should be noted thit no atternative has been
identified 88 a “preferred alternstive” st thig time. The preferred alternative and final sst of
recommended action items will nat be determined until the final BIS is published.

The most significant distinction between the four alternatives is how auch one addresses lssue 1,
“Direct loss of strearns and stream impairment.” The of what portions of & stream can
e legaily filled under SMCRA suthority was contral to the Bragg v. &abarmlmm& The
District Court decigion in that case eatublished that the SMCRA streamt buffer zone regulations at
MCFRSIG.S?M!Wﬂ@maﬂcwm&!agwﬂvﬁie&(ixﬂadﬁmvﬂfeyﬁl}:}wﬁmnIMfeu
of isstermittent or perennial streams, The Fourth Circuit Court of Appeals later vacated the
nmcmzmmunmmmdswwwmmwmmfmmmm
rule. Bi of tiy di mmuﬂm
anﬂmbhvwﬁqﬁﬂﬁmmmmm the ag
mmmmwmmn Bach afternative propuses different changes to

. ing the allowable extont of stream loss through valley filling.
mcmwofvalkyﬂmg&mhdmucwmmmmmofmwmm
which in tirn will detstmine the environmental and of sel a given
altemative,
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Alterative A, the “no sction” MMMMSWMWAM;&M
were being implemented priof 1o the Bragg v. Robertson settlemont sgreement in December
1998, At that time, there ware essentially no lmitations on the size, location, or nutber of

valley fills authorized by the regul Tt is recognized that a number of significant

Wmmwmmmmhummmmw
additional progr {detati bymmwmmt
capﬁxedinAMmﬁveA

Al ive B, while not imposing sny predetermined limits on size, location, or number of
valley fills, would require a much more detailed snalysis of altematives and enviroementst
impacts, -Valley fills could be allowed in any segment of & strean, depending on a thorough,
pemﬁb&y-pmnwﬁm{mwmkmcmlmpmmdmﬂwwm n

addition, applicants would have to conduct sn ali thet they have
mmaudmimmmﬂmwmomcﬁs mmempmdmbk Mitigation within
the same d would be reqirired for dabls impacts,

anowMmmM1anMwm&mwmenf
streams.  For purpesas of predieting the envi f and that would
m;fwdmmmma&mmwmddmwmmm

the villey fill size. Like Alternative B, pcrmﬂﬁppﬁmwuld

ummdmmmwmmwmm“ i pr
mitipation for unavoidable impets. . s L
Aksmmbmldm&ietﬂulomefmkyﬁmwmeeﬁmﬂ of streams. For
purposés of predicting the :.‘mm«c.:dmukﬁ

ﬂmwmmhﬁ,a&m?immmmmmmwm
maxitmm allowable valley £l size, Under this alternative, baseline data collection, alternatives
srialysis, and mitigation reqy would be less stringent,

Because confsion exists sbout the extent t which existing SMCRA and CWA regulations can
legally permit the placement of excess spoil in streams, Alternatives B, C, end I would all
raquire changes to regulations. OSM is proposing rulemaking to reviss the stream buffer zone
regulations (30 CFR 816.57 and 817.57) to allow the disposal of excess apoil from steep alope
mining operations o streams provided the project has been authorized wader the sppropriats
CWA Section 404 process. EPA and the COE would likewise change existing CWA

Section 404 regulations 1o prohibit the pl of excess spoil in ol stresms

(Altemative C) of i i wmm(ﬂmﬁwm,mdmwishwmdml ’
and cumulative “minfmal effects” thresholds (Altemnatives B, C, and D). The minimal effects
thresholds would determine when projects would be eligible for authorization wnder the
Nationwide Permit program and woeld not be required to apply for an Individual Permit. - R

hd&hmmwmh«pmmmcmmmwmmmm
" terresteiad, and community impects. The ies specifically solicit on the need snd
appropristencss of all of the suggested action items,

‘"""":**mmmm To: Gary BeyantRIUSEPAIUSDEPA
j'&\, carann Grpa oy SUbisct: Ru: DRART Senort MTMIVF Strsern Chamisry)

" Very well put Garyl B8-0 seams pretfy convineing to me, but | anly hed a couple of statistical
oourses In collage. Don't get discouraged, mcmmmmmaﬂa&smwﬁfﬁmnwam
closet to press tims!

8t

Hore is & sluotionie version.

If you havs onthe validity of the on salerium, | wolld wel
them. { calfed Eric Perry aftsr the call thés morning and seked him 10'ehigek if the stetistical query
he was looking at included the dats from 1ab 1 4 o et me know. ' Me sald he would get back to

me by As you may have he had riot ectuikly locked at our report until the
call this morning. Tmmdmwﬂvm°mmnmmmmrmnmmu
sslaniium In each of the five and loasted d of *Filled® sites ONLY. ' Thare

are 66 viotations of ths stream water quality oriteria Rentifind and sach is at & Fillsd site. No other

cotegory of site had Velations of seleniumi; don't balisvs snyone nosds o statisticlan to prove that

WWmmmMc!mmmwam onmpafmmwveemm
. Wm:mmammmw:mmmmmm :

Une ail of our s mﬂ-mmvdthum:-nmnmmmsk,

wp

Gary Bryent i

USEPA .

0BG Chopline Strest -
Whesilng WV, 26003-2005
phons 304/284-0230 {FAX 0267)
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) ‘?,g“"’“'". Wiiam Hoffsan To: Gragory PeckDCAISEPA/USEERA
G

cineoz oo Sublect: Undete ‘ o ‘ mwxgiflzsmsm
1 put these buflets together 10 update the RA on whérs we are on the MTM/VE issue.
: It is our understanding that the Ad was briefid last Monday regarding the fill rule and
r002. has indicated that she does not want 1o sign the rule until several actions are taken to
. Bl demonstrate that EPA, COE, and OSM are working together to minimize the impacts, namely:
Witiiem J. Hottman (38530}
Environimantal Servicas Division . ) o That the SMCRA stream buffer rule be modified/strengthened to bring the proposal into
. ‘110350 £Z$”MW Protection Agency slignment with EPA’s Section 404(b)1 guidelines, and
, PA 191022028 R . mmmmswmmztmmammammwwwm

ms) 8142006 . : . . . when individual permit reviews will be undertaken for mining projeots.

These issues align with the remaining issues ing the selection of & d al in
the MTM/VF EIS (Altarnative B):

.o T ’ + Altermative B proposss that fills can be placed in sny stresm sepraent subject to & tigorous
. . . project-by-project environmental peview process. Becsuse this slternative reliesona
rigorous project-by-project review process, EPA has stated that 2 minitnum impast
thiresheld must be developed for NWP 21 so this review process can be triggered.

. ‘We have suggested that if OSM wishes to continue with the vision of creating a one-stop
mmmymmmmmmmwmmmmwmﬁ
tobe henad by i into the jal damage
definition. Th&swouldmmadmmmpm&uubo&dﬁxpmm amd bring the
proposal into aligrement with BPA’s Section 404(b)! guidolines.

The EIS Steering Cornmittes met Isst week in sa attermpt to resolve the issnes. While some
meﬁemmpﬁngmdeﬁmamwm&rﬁesmmpm&emm
was not resolved. OSM is also #iill sontemplating the spproach they want to tke with the
SMCRA rule proposal (as it relates to adverse impact).

The EIS Steering C: also dh d a plan for ing the flaws in the economic
study, mwmwmgommmgmmmbmmm
s likely to bivve 2 greater impsct on the industry than E les would be provided to

memmmwmm,mmeUmmm
tech team, éto) would also be used to demonsteate the adverse impacts that have been projected to
occur from restricting fills, mmmum&mwmmg&:ﬂn&mm

other than as expscted, & supp} | BIS would be prepared in order to give the public the

ity 10 Thaﬁnlyommhmmmﬁmﬁawswfomxm
mmmmmmmmwﬁmﬁmo{mmmmmm
2002.
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IV. Alternatives
CHAPTER IV. ALTERNATIVES

A. INTRODUCTION

A mumber of environmental atid comuminity impact concerns wehe raised during the BIS scoping
se.-ss:mwa andﬁsmughﬁsepubhcwmmm Various technical. studies, symposia, or
these scoping congerns; s a result of the evalmtion,
dwmpeofﬁeﬂ[ﬂmmm@ureqﬁkﬂhym&mmmmgimﬁmw
MmmmmwmdommmagQﬂw

Dumlouofmmsw:mmxm;mmn
of aquatic

Bffectivensss of mitigation - -
mwmwmmhm
Threatened and endangered species
Blesting, dust, and fumes .

Flooding -

‘Benefits of recloimed land

Scepery

Government efficiency

MO RN AW

- e

The EIS agencies evaluated the State sud federal programs regulating steep slope mining sctivities
to identify ways in which the p sould be improved to address the eleven issues and to better
cootdinate the SMCRA avd CWA permit processes. -

To sccomplish the gosl of the p 4 action desorit 'inSeaﬁonAofC&gpwr[,theﬁ:l}ow{ug
i ives wege laped to consider the full range of

TV. Alternatives

Alternative ¢ | Valley fills could be located in ephemeral and intermittent streams.
Pmmk—bywhamﬁmdawwmmmmém&spedﬁcammﬁm
tyses would be required (although not as asin
Al Bito & that d and rafnird were
considered. Mitigation options of unavoidable impacts would be
somewhat more variod and thus morg flexible then under Alternative A.

Alternative D- . | Valley §lis could be located only in the ephemeral portion of streams.
Permit-by-permit baseline data collection would be more limited than
under Al ive B, and al i) ‘would be to demonstrate that
minimization of downgtream o indirect impacts were considered.
Mitigation conld include compensation in Heu of in-kind replacement of
lost aguatic function and valus.

B. ANALYSIS OF ALTERNATIVES

The most significant d b the four alternatives is how exch ome sddresses Tosue 1,
“Direct loss of streams and strearn impai » Theq of what portions of a siream can be
lepnily filled under SMCRA suthority was sentral to the Bragg v. Robertson lawsuit. The District
ommmmm«umwmmmmwmﬁawmmnwm
816,57 and 817.57 do not allow mining scfivities (including valley fills) within 100 feet of
intermittent or perepnial sirenms. TbePourmCirmCmm:prpm letér vacsied the District

Cot's deci but o’ grousds usrel mmmmbmtyofﬂmmmmmnﬁa
B of the il & of repul i this jssua, and the | of
a&lewab&avaﬂeyﬁﬁsbmmﬁwmbﬁitymﬂ Wﬁ,tﬁ# ies dsvelop Jﬂ!e

BIS aitermetives around it. Bach sl differsnt chianges to
Mmm:ﬂzmvmbhmofmmm&mn;hvﬂ]ﬁyﬁm ‘Iheammmtnfva‘ﬂeyﬁlimg
MmmaMawmmmmafmmﬂMMm,thmwﬂfmme

1 and . : agiven
MMW&M%MWMMWMSMMMWAWI%%
Alternative d Nommmmemmcvmmmmﬁmmms i, hee were ""“'“’“"f’“,“f‘ Mmglm“,’;mmd ey Bl 1
ternative Vi allowed ephemeral and intermittent stream the agencies, Ttls ized that 4 mumber of significantp
“ i 7 mmﬁmﬁl;mmmm —dupmd&ni &nmﬁs@wﬂemmmmmmud&nﬂd&mﬂmmmm
uaammmmmmmmmmmmm- ly under consideration by Stay 1eg that are not captured in Alternative A
Muyﬁﬁuﬂmm lyses~inchiding consideration of
m?mmﬂ Midmﬂmmfmavoidﬁbge Mw&%anwWMam!mmmnmofxgq
Impacts reqmreimmd' f aquatic fanoth valves would req limpasts: Valley
wﬁuﬁnﬁm : ° wd fiils could be allowed in any ssgment of 2 siream, depanding o 8 thorongh, permit-by-permit
evnkmﬁonofmvimmlmpmubmdmwﬁeﬁdd&m In addition, applicante would
have to conduct an al to d that they huve avoided and minimized
EXHIBIT 24
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IV. Alternatives

impacts to waters of the U.S. to thy jeable, Mitigation within the same watershed wonld
be required for unavoidable impaots. ,

chmammmofmmmwmmmmmmmmd

streams.  For purp of p the that woald ..

mmif&umuwwmaahmd,ao-mm-mmwmhedﬂumnmmwm Fepresent
mmnmmxnombievnﬂnyﬁnm UheAknmaﬁveB pamitmppliwntuwwldhewqmmdm

conduetb provide mitigation for i

) .

mebmmmmlmﬁvmmmmmmﬂwﬁmwm For
of p ing the that would result if this

dmﬁummwnﬁwvsmwmmmenwdwwmmmmnm

2lowable valley §1l gize. Under thisalt s, baseline data ool itysis, and

mugaﬁunmqﬁmmmmddhemmm

Beoause confusion exists about the sxtent to which existing SMCRA and CWA regulations can
lmﬂywmﬁmmememnfmnpoﬁhmmwmﬁmn.gmdDwmﬂdmm

changes to reg O8M is if ingmmmﬁwmmbnﬁ‘ﬁmmguﬁmem

ﬂD(ﬁ’RQléﬂmﬂ!l?j?}mdlawhd&Wm D

into stresms provided the project has boen auth m«ﬁn i o CWA Section 404

process. EPA and the COE wonld likewise change existing CWA. Section 404, regulations to

prohibit the plazement of excess spoil in peronnial stresms (Al C)orin or

mﬂm(wwmmmmmwmmmw “mmima!eﬂ’eax"
thresholds (Alternstivas B, C, andt D). The minimal sffects thresholds would d when'

peojects would be eligible for authorization under the Nationwide Permit program and would not be
required to apply ﬁyrsn!ndivﬁm!?«mit.

Inaddi’dm WMWMMWMWWWW
specifically solicit

ofdlofﬂzemmmmm
ing th 1 and it effots of thess i Chapter V, Al

Dmmmwwmmmwmm&ammmmw .

acrés. Stated another way, the toe (1.6, the Iowest elevation of the front face) of any valley it
,MWMDW&M!W@aWhamMMMmm

than & 75-acre wetershed, See Figure TV-1 depicting each al 3 one top i siap with
the dreinage areas outlined. mmpwmmmmmwwmww
D ranges from 075 agres. Similarly Alternative C valley Blis anthorized n sheds no
lerger than 250 neres. For study putp the hed size. being eveluated for Al ive C

ranges from 0~ 250 acres. AiwmmAmBmﬁdMemwthmdmm
mommefmmﬁqﬁumz.mmmmmﬁmmAWWmedwmm

" pec I P
project-ty-p apon ; it ificag vatues imp mlﬁymd

Mevstsiniop Mg / Valiey Fill E3 V-3 . ’ DrapApsil 2002

IV. Alternatives

Mmuﬁanﬂ&:mhwmmmmmmm@wm
develop guidelines identifyiig state-of-the-scie 7 (BMPs) for: 1)
:Mgmw%mwﬂmﬂmfmmwwmmmﬁml .
wmmmmmwxmmmmwmwwmm
Mtwmmmmmmmmmmwmma
of native riparian or wildlife kabitat; 2) reducing soil compaction of the
growth madi fenlarly where trees are intendedy 3) asing less competitive herbaczous
Mmmwmmmmmmgsmmmw

m:mymmwmummwwpmv»s) ereating permit-specific

f2 ing the saccess for tree, shrub stocking, and ground
m,amwbanmwwﬂmw niteriats; and 7) maximizing fo the
e, the f recovery  products prior to initisting

m&mmmmmmmmwmnm

' ‘The IS and ofer studies report for forest f ficm and : conversion from

id. ‘The litstwture concludses that reclar véﬁ:m-namunmmcg

mmmmwﬂmﬂdyﬁmm&ﬂmwmemmgwﬂhmmwﬁm:.f”

demonstrates #re available 1o pr desired a5 the
post-mining fand use, Other sccwssful reclinmation teck have fully d

Section 515 (b)(2) of the Surface Mining Control snd Raclamation Act (SMCRA)
mmmmﬁwwmmmwammﬁmm&%eofwm
uses which it was capable of supposting prioe 10 iny mining, or kigher or betigr uses. ...
smsxswm)mmmmﬂmmaaocmmwmasna’mmmq;m
operators to, the extont poasible using the best technology: gvailable,
disturbances and adverse impacts of the opstation on fish, witdlife, and related
mmmmmwhmmdwwhimwwemmefmhmmwismmoﬁm&e

While déft and frage are SMCRA p so mandate'that, .
mined land be returned o forest, mmwmmewamm
mdmiﬂngmpw»mlmuﬁrwﬁhigh&mhmﬂmmmm

The SMCRA 1 s not 1o meet these
mmmmmw«mmamwmmm@m
thénmscmﬁdds. Ihmmﬁmmmmpmmmedwmd

and mesthods for achi reyegetative success and
mbmhgwﬁ&iﬂmﬂmxﬂnwmbﬂmt Aeomp&ndhmwfﬂn%wm
in reclamation tectnology would be ly usefiil to pennit development and on-the-
ground improvements. -

Massrivinidy Miniog / Velley iR EIS v-47 Dol Al 2001
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,yA-eﬁ//J*JJ

Banjamin Tugsla T e e e
o 3l
03/17/02 0811 A gupjoct: Seior Exacutive Confernce Call-3pm Tuesday 8/21

Diane,

This is a FYI, call State emmmﬁmmmmuumm 'm going o baeulnextvmk
sowehmmumkngmharugameplmto@tusmm ks

“Mike fobinson”

EGOVS
08/16/2002 05:18
PM g

(Bringinals way b s beputy
Secratary ot W's wEfice, T thrwqht to at least say we
had the taiz.i.nq Lmu np fox
1 ion bavk £o us, Igwmnm-mumdi‘lvin
nurber par usual-~677.216.4412, acoess cole BEEEB4E

I've bosn asksd by Al nu;g your ional & ..
adminiabrators, 0 556 if we can have thig mubloct call next week. I've
alreddy sontacted Mamd andl % %y.mm office for FNS; Matt Crum's

offite; Chip swdth 3 HQ,  and ‘9 office.  Migt have
.nmdmhemihm»m but still peed coufirmation om a few. 1 am

alky & mecmnlwummmmx (a.g.. W
from OSM,. Dan Weyland/ {both OBOW} /Amn Ml
Banjemin Tugyle - (FU}, hip? gray . "
P.8.. It bas besn suggested that

From: "Mike Robinson” <MROBINSO@OSMRE.GOV>

Do m,”‘é‘?.:;“l“v"?‘%si‘"é“?m i
Subject: Re: Principal

Dm,mm«xmvodwmc.m mmm;mnep%
3&”&““‘”% ﬁnemdmgofﬁae&“ mmuaﬂylmsfﬁfg:;

Qriles’ gusistant will be
202.208.6593, wmrm

>»>"DAVE VANDE LINDE" 4Mm&@mnﬂ.dep.m.wv.w 05/15/02 03:268M >>>
memmmamymm&g&xndﬁmechm
have recelved an fnvitation o the rincipels mesting yet. Will WVDEP be included in

the mceting? qumdmmmw &agtﬂemmnmxfth ate expected fo aftend,
Ts it still set for the May 19th 8 ~

David L. Vinde Linde

West Virginia 25143-2506 )
m"%o‘t) (4 0 Fax (304) 7590526
dvmnde@ma‘l&pmwm

wy.>, "Al Klein” <AKLEIN@OSMREGOV>,
GOV>
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R«

U.S. Department of the Interior
OFFICE OF THE DEPUTY SECRETARY
1849 C Street, NW ’
Washington, DC 20240 .
Fix: . (22) 208-1873
Phone: - (202) 2086291
M Grumbleg/Loti
Dominic Izzo/Valerie . - Bill Leary :
© 2193106 $64-0438 :
PAX: 208695 304-558-6576
T03-697-7401 ' 4356-6546
FROM:  StovoGriles, Deputy Sectetary
Number. of Pages (including cover): 1

The puapose of this fax i to confirm it the 30-mimute conference call th
discuss the Mountain Top Mining/Vafley Fill EIS is scheduled for
Wednesday, May 22, 2002, at 2 pae. .

The mn-innmnbar_i: 202/482-7305 — the sccess code is 1057.

Bach participant in the conference cull needs to oall 202/482-7305. When
the system angwers, you will heor 2 tone. During the fone enter the Acoess
Code. Caller is now connected.

if you have any questions, please call Dorls Johnston at 208-6201.

. . iy 6
sl ol mchdazhl A ol

. » = i
ipenadinioly 0 e ner Soove. a

EXHIBIT 27

R s~ I

T S3r30s62 16:38 FAX 2028140887 £VED/0446 ’ @
T. §. Department of Justice -
B and Natural R Division
Otz wf ke Ausisrass Adery Oisens) Wastiage, D 5050

' CONFTRMATION WUMBER: (202) 314-2701

FAX NUMBER:

BO. OF PAGES:

' DAZR:
-5

TELEPHONE NO.

FAX MO.:
FROM:

{202) S14-0887

S (INCLUDING COVER PAGE)
s-2t-a2>/ Buga  gar

Gpuss

S=wye

A0 - 113

S 14l

Svegw~ L Poomsan

ATEACWES A%, TR
= O A M
L INE, VA% MeREBMSNT

{PeReVRO  Bu  THE. CewpboT)
CanXERIOVNL,  TWE Y,

TR s TOW . tee  BNUVRE

_Poltmaegt  Te WM
b ey TS AN DA

ANY PROBLEMS
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o REL32/03. 16136 EAR 2028140857 ERRD/OANG v e o ‘ - 98/22/08 16:52 FAX Zors140887 ENRD/0AAG S Boay ’
§. Department of Jusdee !
Cruden, Johp ) .
. - and Narural R Division
Fraem: Y Russyl]
Ee %mammam : .
: ot Niczynak, Mask , . G e
Subjsct: dab— o g st s o ‘ ) : : s
Hre is e torm from the 1388 (T of S Akikiisnd Asiocidy Qenued N Warkingiin, D.C. BN
CONFIRMATION NUMBER: (302} ‘S14-2701
a8, amy o the Office of Surtaes . )
%W"’““”&m“mwm wm&%g“&m C s e (2o su-ossy
Ofe L P ik mmmm&meMW .
M‘mmmmmwuwm umwmm«mam WO, OF PAGES: | (mmm m’;“m‘, .
’ oarE: 5-22-0% / 9345 pan
wor Sveee  Gewes
TELEPRONE KO.:
: #AX Wo.1 208 1713 - e
. ) © From: CSowd:  Ceuved | b Aste .
) . . S ‘ MESSAGR: —
Drroousn  dan TV
FOL Bwasts 5
®iq L]
. ° {qia DO WO TOR LM '
- . K BE, BN . X
® PTGy of  Baxf ittt  tewhr
y WAL 2 LONY DALY vty
SEtTUEMENT Bl MmENTT
U.S, Disasnawt of Jusnes
m:mmm
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- e, 16 Beaiing ¢ s Confarence Galf, Tadsy (6/10) 1 pm.
From; <Hotiran Willam@aparmai.epa.gov>
Tot Mike Robiison <MROBINSOGOSMRE GOV>
Date: o, Jun 10, 2002 1:47 PM
Subjent: Re: EIS Stoaring Corniltes Conforance Cst Today (M8} 4 pam.

Here is my fist, which Is jJust my stab 8t . Mo Castis or others
within EPA muy have additioral thooghts 55 we move slong, but here's a
seb atit. Bosed on what e heard on e ¢l 50 far concarting

0SM's desire b pull actions dezfing with improved deta cofiection elo ' e
out of fhe 18- and thatitls iowa WAMN&WM:WE&
ft sure seems Bie th fesuas dust
principles meeting a weak of 80 agn.
(Ses attachied file: EPA EI8 issues.wpd)

Wﬁimn.l Hoffman {3E880)

Acting Director, mdﬁmmwl’mms
Environmiertal Sarvices Divislon

Us. WMW

Asch Breet
m@pm PA 191032028
(215) 814.2985

Commiites Conference

Subject KIS Stesring
Cslt: Today (8/10) 1 p.m.

hmwmm mmmm,g

we rised o d Wmmmw
o Www‘sm Bﬁmm.yeumwmutymmo
document outlining the I for your [ S
awmmmmmwMMawhmm
pleane forward o the geng. ~

For your consklaration unth the cal: Fram the principels’ discussion,

EXHIRIT 29

e Robingan - e, 618 Siasring © Corferenes Gl Yoy (0L B SO o Paez]

xmmmummwmm CEQ befioves we misst
ﬁmmm!y WQMNEFAMMW&M&W
actions da-we want to
mmmummmy mma@mm
Totoaing e R E1S et s s v popdbie o

possible noiony)
mmmmmm-uwmmmmwmmmw
enviranthental sed etonemic effects of thi sitamatives.

1 recitzn that some folks 6a the Stasring Corimitiee think that e
mmuus O ‘Wall, if's time 1o suggest
natives if you doe't ke the ohes
mmmmmmmhwmwﬁm
achions to rosolive the MTM controversy, k«mmwvawmmm.
E18 shoutd shift 1o be more programmato-what does that trarsiats Info
&8 fir s Toderal actons and aliomatives?. Same have sald the
ahtematives noed 1o just be mining or mo mining, olhers suggsst,
pmﬂm wcmw&mmdﬂw
toue fedsral pasition, post-Haden ! is
MWMMQWAmdeothWm
analysis, svoldshoe, mintmizeon, w&m wloa falis.
8o, wivet masier plan of sotions do we mh&wm
ijmmmmmmmm
mmmpwﬁ apMyMWMthWM
ot neisd down sdquately. We've tried *dificutty of
“welershed size.” “streem 1, and distusesd Rumerous ofher
famesarks. We £t OSM hod $9mo "esh eyes” 1ok ot the current
Wl&m they mmmmmmct

minimizs impacls, cmwamwmmébm Mm:aancy
mummm

mmmmmdmmmpmv Coordisated dooisin making
minimitss Impects t WOUS and ather environmental esounses.... Then the

guideine informationfanlyses untl COE decides how 1o do
mwmmumwwmmmmmm
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- Re: EIS Steefing Commiies Conferanco CEt Todsy /) 1pm.  — —~ " 7 Pagad]

I Gisr framework changes, than the date necessary by ansiyze the
sitematives may change. We may not need o "ix® thie sconomiss and

éatiaty NEPA In hesa areas.. Kaep hinki....

mmmmmmmememeMm
gooeas code 8868544 .

i Wummumﬂm
.Mmot@spammm «W@nﬂ@m\ww W

- Bege 1]

fike Robinean - EPA 18 issuss.vipd

EPA ISSUBS- MTM/VF B3

. ‘Thers s 1o lexd ageeoy for the RIS, Awmmwhmsmm.'mm
resolution process thetitated to resalve jastes

. mmtw;mmum Thix data has been naed n subsoquent
stodies (phase 2, GF scondmics enalysis, and camulstive fmpacts analysis). If flawed, the
Mwmmmzmmmmmm

of alwreatives, addidendd anslyses

stiidies and pot the draft BIS ot while revisions are being mads for the final BIS, or to
mmwwmmmﬂm ven be made. Addiicont funding wilk
need to b d o the

. RAknmanmbetha,wmwg mmﬁwm
prooess, 2 i g loped for the purposes of tdggering
& miore tigorous pes : MCWAMWM ‘This thweshiold conld

aindl indirsct sepatic impacts from MTM/VE
eomplicating the NWP 21 jstire and SPGP developuient.

. memmmmmmmw mmg

nquhmummﬁshﬂwamﬁ%naphkdm«miﬂ&mm Amiom
to ensuze that PMLU
uMummmmmmmmwmmu
{he ruling in the recent KY Inwsuit is upheld,

. Cutnlative tezrestrial fmpacts mmm{ﬁﬂammﬂaﬁwbdyﬁﬁm
utud bsve & High level of public fntenest. o promtode heve besn
loped xud maist be included e ‘within the RIS.

nsesaitating
mmmﬂmm Mmm&m&mu&uwﬂamqﬂ&hm .
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ail.epa.gov>, <rider.david@epa.gov>,

<suriano. a!mne@epa T%lo 3
;gzmmmvx, T TT@HQOE % ARMY.MIL>,

vandslinde@mail dep.state wy.ug>, unm@mail. . state. wv.us>, <dhartos@osnire.gov>,
<mmbinso@omre oV, <J oowd” B
Dater X\m 12,2002 10:06
Subject: FWS EIS IS8UES

Folks: | . . i .

A quick summary of FWS "issues” for discussion and/or inclusion in next
week's Ipmﬁxmﬁ:thefmmofq\masﬂwymg&be
portrayed on the agenda:

1. Purpose: Domdimﬂm&ehmefmndocw(mﬁ:
previws

NKPAmm?mmsEmdu’; drafts? waagz&ﬁatkis,
wha:md\erc’imve iphasis placed on "decd ) *Wfsus inimizi
impacts"?

2. Alterpatives: Based on recent events, do we heed to change the

E‘{S " meeallagteconﬁanwiﬂbe'ihrf
we on the G‘Nﬂ!‘k, nwexdtwﬁynpmfwed ternative in the
DEIS, and which onz will it be?

3. Nationwide Permit Thresholds: Ewearegoingmidmfgm
alternative that does no more than rpfine the permit places no
mmmﬁcﬁmmmﬁgmﬂmm “mnaﬂo),dowe

also include 3 404 p that some projects

havemmetbmmmimaleﬁbcm,andwﬁmmﬂtequk!m idual
permit? If so, what threshold will we use?

4. Terrestrial ImFms At this point, the EIS mamﬁws/amm focus
almost axuhmve an ayuatic impacts, with essentially o

P , o ot e, fof?ﬁcm Ig;m OSM have :h:ﬁ‘;
performance standards for ming design snd reclamation? &

Flaws identified in the GIS/economic/cumulative effects models: Do we
!dcktotﬁeplamad ZOOQDEISgancﬁmMmdlmluéegr&ﬂy
qualifisd stady results, or do we take 6-8 months and spend more
xnmxeywnmwmeﬂx&ufthmmdm,mdpubi a more defensible

7 Will hanges to the & affect this decision?

6. thtpmcessdowefi:llcwtomsolvedimgwemmmmmycfﬂna‘om?
Neediess to say, we probably can't &mu;hal[of&besemadny.sowe
will need to decid ewhmhot!me?m Mofﬂmm!magumes)m@u
b controlling the process, snd start there.

DD.

EXHIBIT 36

A

Al Kleln - EPA Expectations

From <Rider.David@epamsal,eps.gov>
To: <DHARTOS@OSMRE.GOV>
Date:  6/14/2002 7:03 AM

Subject: EPA Expectations

[~ <Modgkiss Kathy@eparmull.epa.gov>, Wt pa.govy,
«<Rider.David@epmali.eps.gov>,
K. Stark@hn02 Sroy. i, <Katherine L. Trott@hat2. o,
.staba. wwv; s, < .35, Al Klain

<AKLEINGOSMRE.GOV>>, Jetl omu <JC§KEMO&MR&GW>, HMike Robinson
<MROBINSOROSMRE.GOV>, <

In response to your request for Aganey tajor expectations for the
agonda: .

We fully suport the present purpase statement.

EPA Expettitions of the EIS

- Qumulative terrestrial activities aps considered

S ey
o &
Treentives & prormute reforestation hava heen teveloped and must be
inchuded within

to ozl mining excess spoil dischanges
In waters of the U.S, (indivicuelly are
and fleld methods for  tha s are

necessaty.
AmAmmmmmmmmmm . .
mmghmamwh thuste jeint permitting

Qurrent Contracts:
nhwmmwnmmuﬂmamm.
m&wwhmmnmsmby

at thils time. EXHIBIT 31

file/CAD 1%20and%20 Setiings\aklein\L ocal%208ettings\ TEMP\GW 00007 HTM  7/14/2003
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Vol

'"’Y"""" T Wiltiem Hottman
. ' Dave_Densmose@fwe.gov, Cindy. T‘bbﬂﬁ@!wsnw
“@, 08/1472002 10:64 Al mmmmmmm dvandelindedmait.dup et wy,us,

USACEARMY.MIL,"
st mmmmm

Castit/RSUSEPAUSEIEPA, sw MatnpdRISEPAMUISEEP)
Gragory SEPAUSEZEPA, David A

Subject: EPA Expecistions/Disputed Aclions oot
This supplements/amends Dave Rider's previous submiseion:

mamm

spAmmmcwmmmwmm;mmumwmmseammmmm

Intent, Qur expectation is for the KIS to evaluste the effects of

it activities, and to dovelop specific p d mmmmawm

have been ideniffied. . . .

Disnuted Actions

‘. CmﬂﬂvetmmmmmﬁmMWmﬁﬁummmmmbcmﬁmm
have a high leve] of public interest. T ives to havs been develop

and must bs included as commritments within the EIS.
. PwmmngmdUammm«mggmmmmmﬂ pozt-m(mngdm}omm
© hasnot d as d when are veq d from the to return
ﬂw)mdwamdzumcapnhkofmppmmium«m Acﬁonstomﬁmmu

isil ’havebomdevelopad,mmbehcfuded a8

mmmuwiﬁmﬂzeﬁ)s These i jally imp 1ft§1emﬁnginthe
recent KY lawsuit is upheld. )
& Natlonwide Pennit Thresholds: We believe NWP 21 minimal impact thresholds to deli

surface coal mining excess spoil dmchargm in waters of the U.S. Gadividually and
cumuhtively) are required,

EI§ Contract Status

The current period of performance on the curremt EIS Delivery Orders (2) expire on 8/27/02.
New wark/dottars dan be added to arie of those Delivery Orders if 2 modification is developed by
July 1, 2002 and processed by mid-July (there has to be reasonable opportunity to be able to
coraplete the work by 8/27/02), A 90-day “extension” possibility to 11/27/02 exists if it can be
shown that the work was delaysd due to circumstances beyond the control of either'the contractor
or EPA. There sre no prospects {0 extend beyond 11/27/02 under the existing EPA NEPA
contract and the date for entering into a new “mission™ contrect is uncertein at this time.

Witiarn J, Hoffman {3£430)

Acting Director, Office of Environmantal Programs
Envirenmental Services Division

11.8. Environrmental Protection Agency

EXHIBIT 32

Steven Nevgebaren To: Et&a Budano/DCAISEPAIUS, Suson LepcmtDCIuSEPNUS Ca«\y
p e/ DCIUSEPAS, Gregory
0BMBR002Z LS AM Gcoamcmsewué Pt st o

oo
« Subject Agenda and handout for £/18 SES Issue Reschution Mig. on
MTRAF EI8

This is the frst 've beard of £ meeting this week on mountaintop mining. 1"m on wravel al} week
{checking messages during a break), Elaine and Greg/John - could you please let cuthy winer
amd susan lepow know the context myd dew"is for this meeting, thanks,

Eluine Suriane 3
06/172002 0327 PM. - : R

To: Breven Neugeborea/DCUSEPATUSGEPA

ot g

bee: -
Subject: Agends and bandout for 6/18 SES Isnue Resolution Mg, onMTM/VE EIS

" FYI- info to be discussed on 6/18

.

Elsine Suriano

Office of Federal Activities
Environmental Scientist
Ph-202/564.7162, Fx-564-0072

US EPA (2252-4)

1200 Perma Ave, NW

Washington DC 20460-0001 . *
e Fogrovarded hymeim Suriano/DCAISEPA/US ont 0671702 03:26 PM wmee '

Mike Robinson Q&ROWSO@OSMRE.GOW
06714702 02:10 PM

ToiMichat] Caste/R/USEPAMISEEPA, Rich KunpUR3/USEPA/US@EEPA, David mmmnmm@m,
Etsine Surleno/DCUSEPA/USGEPA, Kathy Hodghds/R/USEPA/US@EPA, Wiltiam
Hoffmea/R3/USEPA/US@EPA, Cindy_Tibbon@fws.gov, dave, denma@m.m, diane_bowen{iws. gov,

anie_parker@fvs.goy, Charles K. Stark@iha02 nsace.srmy.mil, Katen Durham-. WE@th'l m.&mmﬂ»
KGMLLTMW US.AC‘EMYML szu | Townsend@l02. nsate. arvity.mil,

- u3, Thinter@mail. dep state wv va; Al Klein

W@Gﬂm&v’ Dave Hartos @mms@csmm Jeff Coker JCOKERGOSMRE.GOV>,
Mary }oﬁe Blanchard <MBLANCHA@OSMRE GO V>ce:Subjert:Agenda and hedont for 618 SES Issue

EXHIBIT 33
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. DRAFT - Tris decicional thathag
Resolution Mtg. ssMTM/VF EIS TRV EIS, mgmm--wxému relesied under the FOTA, In thet it wmmmrm mmﬁem c:)nmm.mmmm

government siafl wia are folsaly progsriag Se MM B8 Page 1
) Mountaintop Mining/Valley Fill Envir 11 t S t
Please see attached WP document in preparation for next week's Senjor Executive Fssue Resolation Mnﬂng
meeting, as discussed in eariier (6/10 12:3% p.m.) e-mail. Interior South Building Room 332
3 June 18, 2002
6.18 Issue Res Mig.wpt ‘ - ERQPOSED AGENDA
N 9:00 am.  Introductions
9:10 aam.  Purpose of Meeting
o . Issue Resolution
o . DEIS Direction
. . Alernative Framework
. Lead Agency
, . ' ) ‘ 9:15aam.  Obligation under Bragg Settlement Agreement to Continve with the EIS
9:20 a.m. Agency Ex jons for DEIS Ack
i 9:50 nsn.  Likely Citicism of DEIS by Public
- Public ex; Homs for soluti :ndbmw."”' of regulatory
coticopts after 3+ yedrs not mét
* May criticize for not addressing all mining sotivities or 4ll resource
impacts
. Does not drive quicker implsmmmncn of needed government actions to
e . ) N : : solve MTM controversy (will require time and $ for additional studies and
: ot B : NEPA documents)
“ ’ © 30:00 2. Issues with Eximing Alternative Framework

» No Steering Commitiee consensus
. Flawed technical studies
. Disagreement within Steering Commmae on seope of anzlysis
. Haden 71 decision

MTM/VF Draft PEIS Public Comment Compendium A-430 Section A - Organizations



DRAFT - Tisis document io & o o been

g the
MIMNE E1S. This & released under the FOU mﬂvﬂivﬂ{l)am&kfh&w}‘tﬂ\émnwwdm&gﬂtkﬂm
govemment sioff who ave juintly presaring the MTM/VE 515, Page 2

Mountaintop Mining/Valley Fill Environmental Impact Statement

Senjor Executive Issue Resolution Meeting
Intetior South Buijlding Room 332
June 18,2002

PRQRPOSED AGENDA (con'd)

DRAFT - This Socumes is # presgecisions) dyaf docurment Urst hes. for Glssuesions mmwhwmﬂm
MTM/VF EIS. This released ende the whmimmmtkpnwcndmmamdmegnm
Bovesiment saff whia eve Jaindy pressring the MTM/VF BES. Page 2

Mountaintop Mining/Valley Fill Environmental Impact Statement
Senior Executive Issue Resolution Meeting
Interior South Building Room 332
. June 18, 2002

PROPOSED AGENDA (contd)-

10:15a.m.  Proposed New Alternative Framework 1318 pam.  EIS Schedule
. Summary Description of Concept (sas handout} . Schedule in consideration of logistics, court decisions and public
. Discussion of Baseline (no action) Altermative expectations
"/ Pre-Haden decision {majority position). - Contractual Conoestis
v Post-improvements (nsw NWP 21, Fill Rule, etc.)
. Advantages of the new framewatk: 11130 R, Next Steps
 Retainis work to date without reapening scoping
v Allows completion of EIS in shorter time frame ] » Formalization of Issue Resolution Process
v Should not require sdditional contracting - . EIS Steering Committee Assi
v Relies on EIS studies 48 indicators for prefetred a.!wrnatxvcs . luate Schedule for Principals’ Meeting (,f )
instead of seeking absolutes requiring additions! study " Schedule Next Tssue Resol Group M
. ¥ Provides for each action agency to select areas for lmp!emmﬁng . . .
improvementa 12:00 pm.  Adjorm; Working Lunch to Coutinue Discussion; Lunch Break; or Convene
. Disadvantages of new famework: Steering Committes for Follow-up Discussion
v A minotity of members feel that the new framework does not meet )
the NEPA requi by providing a contrasting choices among
several clear and distinet vxabie alternatives
18:45 am. * Aress of Potential Disagreement on New Alternative Framework
. QOption 1 - Appear in Altemnative B, but is action agency’s decision to
place in Altemative C
. Option 2 - Action agency’s decision whether to appesr at ol (in
Alternative B)
. Cption 3 - Actions in Alternative C ars based on majority vots
. Actions were there is no statutory autherity
. Brief description of terrestrial, post mining land usé and AML funds use
actions where disagreement exists
11:05 a.m.  EIS Leadership Role
MTM/VF Draft PEIS Public Comment Compendium A-431 Section A - Organizations



DRAFT - Thit docuthent is. 3M¢M¥Mdﬂnmmmm‘wmdmmdbmmm the
MIMAFES. "'?ei‘éﬂmm—mﬁhml!mhnﬂnuﬁm\duMFDXAmamkml(l)umumgwhﬂnwuimkﬂptﬂﬁﬂuum

o Joi the MTMAVF BIS. Poge 4
HANDOUT FOR SESASTEERING COMMITTEE 1SSUE RESOLUTION
MEETING -
“ efresh on Teteco

Mountaintop Mining/Valley Fill
Envir tal Impaet Stat t
Issue Resolution Process Conference Call
May 21, 2002--3:00 p.m,

MEETING NOTES-Pagel

Roll Call/introductions
Statement of conference call objective-Initiate Issue Resolution Process

Formation of jssue resolution working group (the group on this call is too -
Jarge to be effective); what xiu owp a.hou!é engage?

Decision—1 SES voting members from each agency with support from:
«  EIS Steering Comunittee (EISSC),

- 1NEPA member fom EPA, OFA;

~ _Facilitator preferable

“ Process Discussion:

- Reaching consensus/majority?
Decision-consénsns approsch; one vote per agency for decision
making on fssue resolution (all decisions are subject to principal
ratification)
- How are issues presented/resolved?
Decision—
¢ EISSC prepares position papers
» EISSC presents position pspem 10 SES/Policy group

o EISSC answers quest can to 8C
meeting in breskout room (if necessary); available for call-back

DRAFT - This dovument is » pre-decigiong] drft docusment it hes baen

ey for Giscussions

ascng he sgencies peeparing the

MTMNE EIS. This docurment shoistd 5ot be releastd undér the FOIA i thut it will {1) confuse thiz pablic snd £1) siyrmie open diningue hetwen
povematne siaff who sre jolntly prepating the MTMIVE 818,

Mountaintop Mining/Valley Fill
Envir tal Tmpact Stat

Range of Issues:

Issue Resolution Process Conference Call

May 21, 2002--3:00 pm. -

MEETING NOTES-Page2

Page §

. S”ESI?olicyGfmp discusses issues; develops executive
dsroctxon or mmmt 10 EISSC :Formm analysis,
i of issue paper for principals;

.

oF

conveys to EISSC next steps

How.soon/often/where to meet?
Dacision-—

L ing; face-to-face off-site

{allow encugh tims

for EISSC to develop position pepers, SES/Policy members to

clear calenders)
s  Sub ings, TBD [

£

determined by EISSC?7}

call or ag peed

Technical study Bmitations (e.g., missing pieces, fix flaws now/kmr.

$58, ete)

4

Significance of techni ‘srudy" di

u

v. "bright lmza >

e -
Appropriste n!temmve rmnewori: {copirast, what’s baseline, Huden

ruling, ete)

Adequacy of study findi

to support

Actions in dispute (cumulative terrestrial, PMI.U AML fonding, fillv

waste, et6.)

Use of DEIS for NEPA complisnce for agmcy actions (OSM rules,

NWP21, WQ standands, etc.)

Preforred slternative {consensus, agency choice, etc.)
EISSC ground rules for operation (leadership, facilitation,
membership, voting, FOIA release coordination, &tc.)

EIS Schedule

Next steps--wait for Principals

Adjourn
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DRAFT « This docurnsat i u prf-decishisnl drafi dcymest that bk been pragured memely for Sracursioos among the agencies mepariag the
MTMIVF B3, Tiiis document shonld net be elessad smader the FOIA in that it will (1) confore she pubilic aind (2) styrie open distogue between
goversument stalY who sre jointly Prepaoing the MIMIVF 5. Page §

1. Why are we doing this EIS in Yight of recent events?

The Decermnber 23, 1998, ssttlement agreement volumanly entered § mtn by the US. Army Corps
of Engineers (COE), West Virginia Dep of E; {WVDEP), and the
plaintiffs i the lawsuit captioned Civ. No. 2:98-0636 (Bragg,
$.D.W.Va.) settled all <laims brought against the Federal defendant (i.e, the COR) for theix
alleged faifure to cdrry out their statstory duties imder the Clean Water Act (CWA) and the
National Environmental Policy Act {“NEPA”). Even though, & similer Jawsuit

the Commonwealth, Ing. v. Rivenburgh Civ. No, 01-0770 (KFTC, S.D. W.Va.)) was filed against
the COE by a new set of plaintiffs” and a summary judgemem for the plaintifis was granted by
the court, there is no breach of the B ber 23, 1998, g and the parties
continue to be obligated by the terms of the agresment.

Paragraph 7 of thre December 23, 1998, Bmgg h hlished Jong-term relicf
by jtting the U.S. B ion Agency (EPA) the COE, the Office of Surface
Mmmg (OSM), the U.S. Fish and Wﬂdﬁfe Service (FWS) and WVDB? 1o prepare an
. B 1 bripact (EIS)onay 1 1o g agency polici

d and insted sgency decisl king pr 1 to the i
extent practicable, the adverse environmental effects to water of the United States and fish and
wildlife affected by p mining op and to envi
that conld be affected by the size and Jocation of excess #poil disposal sites in valley £ills” On
February 9, 1999, the agenci d their i on to.do an EIS in accord with the ststed
purpose of e December 23, 1998, agresment.

Overall; the recent events (L.e, the count’s decision in KFTC; publication of the “S1I” rule by the
COE and EPA; and the resuthorization of Nationwide Permit 21) have not changed the purpose
of the EIS as described in the December 23, 1998, setilernent agreuuem and Féhmary9 1999,
Federal Reglster notice. However, the EIS Steéring C ge that the al

" framewaork 25 depicted by the January 2001 varsion of the internal draft EIS document should be
revised to move away fiom categorizing aliernytives primarily based on fill restrictions and
moving towards & more flexible framework to address a host of issues uncovered by the EIS
studies and to fulfill needs of each-of the agencies involved as part of the EIS,

DRAFT - This doturnemt is 8 pralecisions! deaft documient that ks been prepared mevely fur dlscussions smong the

‘agencied preparing e
« MTMAVEEIS, This document shankd not be relessedt ander the FOTA in that it will (1) confuse the publie amd (2) stymie open dislopae beiwesn

government il who ses Jointly prepaving the MTM/VE EIS. Page 7
T Issues with Existing Alternative Framework
The following is an overview deseription of the current problematic alternative fr k from

the June 2002 inmternal working copy of the DEIS.

Alternative 4 No chxmges o the SMCRA and CWA programs in effect in 1998

Alternative B Depmdkla on the outcoms of a detaifed, permit-by-permit baseline dsta”
collecnen, thnrough. we-specxﬁc, ug-ﬁﬁ:anf advérse i unpac: analyses;
and, and i

N valley
ﬁﬁscouxdbaancrwedm it d, intersni and perennial stream
segments, Mitigation of unavoidable impacts would require in-kind

;» of aquatic fancBons and values within the watershed.

Alternytive C Vailey fills could be lotated in ephemeral and intermittent streams.
' Permitby-permit baseline data collection and sitmpedﬁc altematives
dyses would be req (although not- y as rigorous as is
Altemetive B) to demonstrate that avo:tfmce and mrmmlum Were
considersd. Mitigation options for unvoidable impacts would be
somewhat more varied and thus more flexible than under Atemative B,

Alternative D Valley fills could be located only in the ephemeral portion of streams,

Permit-by-perinit baseline data collection would be more limited dm:
under Al B, and 1| would d

minimization of downstream or indirect impacts were wnsdaei

Mitigation could include compensation in Heu of in-kind replacement of

lost squatic joncand value.

Consensus does not exist among the ies on this & k. Some jes believe that the
technical studies do not provids sdequste deta and snalyses to support selecting an alternative
based o watershed size restrictions. Several key technical studies noeded to support the existing
alternative framework are flawed and can only serve as indicators for environmental and
wonmmc mmeq\mm Mnch additional time and money would be required to correct these
uestion the seope of analysis of the DEIS, suggesting that the
pmeommﬁls xshoevalnatemt;umﬁlk ‘but the impacts of MTM as weil. Others have
been coricernod sbout the lack of analysis on mining throtgh streams, coal waste and other MTM
impacts on WOUS. Several agencies feel that the focus of the current alternatives is weighted
w00 henvi}ywwmd aquamwmumd too light on tetrestrial impacts. Finally, the recent Haden
o in KFTC und, the besic ptions of the al ive framework by bringing
qucsﬁon the applicability of CWA 404 regulatory program for all but certain types of valley
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DRAFT - This & s s pre-deisionel draft thiat das bavn prepared merely for discussions among the agercies preparing the
MTMAFEIS. This docurnen £hould 5% be releaned under the FOIA b shas b wifl (1) canfuse the public s (2) styrie operr qiulogue hetween
overiment siadl who e jointly preparing the MTMVE 515, Page 8

fills.
IV._Agency Fxpectations for EIS Accomplishments
The following siatements were provided by each ca-lem‘l as.mcy asa brief stunmary of ‘what the

respective agency beli is imp in g any new direction for this EIS or its |
alterpative framework.
Fish & Wildlife Service
“FWS funy suppor:.s the mted pmpou of the MTM/VF EIS, namely, ‘to consider developing
agency polt d agency d making p to mini to the
i ex:em, jeabl mcmivemw i 'effectstowaxe:softhﬂ!mwdsmes
and fish and wildlife affected by intop mining op '. The EIS should

evaluate and inform agency decision makers and the pahlic on the effects of moummmop mining
pmncea This EIS should also serve as the smmug point for regulatory agency actions thax will
result i the full utilization of their suthorities to improve decision making and :

imize the sdverse envi ] offects of these practices.”

o

Environmental Protection Agency

“EPA continues to support the original purposs for the EIS as stated in the Federal Register
Notice of Intent. Our expectation is for the EIS to evaluate the environmental effects of
mountaintop mining/valley fill activities, 2nd to develop specific programmatic responses
designed minimize or ayoid theimpacts that have been identified.”

Disputed actions which EPA believes should be addressed by the EIS:

“Cummulative tesrestrial impacts from MTM/VF activities are considerad to be significant, and
have a high level of public interest. Incentives to p have been develop

must be included as commitments within the EIS. Post ‘Mining Land Use (PMLU) studies
sugpest thet, in general, post-mining devel has niot d ag ionied when varignces
are requested from the requirements to return the jand to a condition capsble of supporting its
prior use. Actions to ensure that PMLU development occurs a5 envisioned have been developed,
and must be included as commitments within the EIS. These incentives are eapemny important
if the rufing in the recent K'Y lawsuit is upheld.”

EPA believes that the EIS should resultin cleat Nutionwide Permit thresholds:

DRAFT - This decunment is # pre-decisional draft dotutnint that has been prepaced merely for discutsions smory the saencies preparing the
MIMIVE EIS, This docvrent should fiot be sefeased wder the FOTA Sn fhar it »4ll (1) contises the pubitic md (2) stymile open distogue between
govemment safl v are joindy preparing the MTM/VF ER. Page 9

West Yrrginia Department of Environmental Protection

“Fllimg gulatory gaps to t dinated efficient decision making in the
i of mining operati o effectively prmect the envxmmnmt Specific mms of concern

are:

1) imu-pmmianlapplicniazx of buffer zone rule -

2) fill material definition

3) using ESA to prevent duplication of efforts

4) coordinated decision making, snd

) timely process to resolve differences between agencies”

Army Corps of Engineers
The COE believes the fcﬂcmng issuss should be addressed by the EIS:

ﬁc:sbmdnnmxemmmmczmpmmwa— ; iing group determined that

it is flawed betauss it over esti the ic of regulation, and under
impacts to squauc resources [not ready to suppon decisxom mnkmg. credxmhty issue also)

2. %:eam ]mpwt Analyses — macrobenthic and ﬁsbems smdws inconclusive; chemistry study

identified p inl jssues iated with sel but more study s nesded to consider distance,
time, limited data/sampling sets thus far; not ripe for impaot assessment or decision
‘making) :

3. Scope of Analysis [critical issue for the Corps]

Corps scope of analysis is limited to the aquatic environment — we do not regulate mining
per say, and it is inappropriate to try to flex the Corps jurisdiction up-slope (OSM needs to
change their regulations to better address terreatrial and social impacts)

DEIS currently only evaluates shematives focused on the aquatic environment — this is only
half the answer — al ives need to be formulated that address terrestrial and social impacts
that are not the Corps responsibility; right now there is redundancy in “waters” and a void
up-siope {OSM needs to change their- regulwcm 1o better address terrestiial and social
impacts)

OSM staffreported at a May 15, 2002, meeting at CEQ that akemmves were developed in
of the and

of the
“We believe NWP 21 minimal imapact thresholds to deli snrfmooa%mmingexmspml pomtedotmmdEPAdeEQmwngwthﬁwNﬁPAdmmmmxbou!dﬁm
discharges in waters of the U.S. (individually and Iatively) ave req broad ranges of alternatives, includi ves that new or modified
: authorities, finding increases, crpmgmm chanm
MTM/NVF Draft PEIS Public Comment Compendium A434 Section A - Organizations



DRAFYT - This document i¢ a pro-decisionsl draft doturnent it hus bees prepsred

mtraly fiot dismuisione smong the agencivs preparing fhe
MTBAE EIS, This document shesld nos be relecsed under the FOIA b that it will (1) Y

$y? betwier

ff who are jointly piepecing s Page 10

4. Need to Complete the DEIS <The use of this document m Army dnd the Corps, if it does not
include fone of all of the envi I impacts of intop Mining/Valley Fills, is
imal. Weare ding with & ping consk wifhmauragmcyonl)wamoﬂheu S.
Jurisdictional extent;2)a st 1,3) and 4) minimal and
tative impacts thresholds, Unless this mmeasmumb:eﬂadommmatcan

be tiered off of under NEPA, it does not serve 4 funetion for our agency. The Corps will not agree
10 @ set size restrictions on the use of NWP 21, but is working diligently on consistency for its use.

5. Preferred Alternative ~ The draft letter from Mr: Griles (DO to the Principals ofthBStecmss
Comtmittee focuses on the issue of whather or not the Dlﬂ’s should identify a preferred alterative,
and ds that “at g i thi jonof 4 p d alternative”. Based
on issues 1-4 summarized above, it is p:ematum 1o make this vcrynnpmmt decision.

BOTTOM LINE: DEIS is not scceptable to Army inits curvent state. The GIS-based model should. -

be redone, sdditional analysis on séenium impacts should be atcomplished, and terrestrial
alternatives need to be identified and evalugted in accordance with NEPA, Army recommends
dakqdng release of the DEIS until these actions are completed (8-12 mcmths?) -

Office of Surfiice Mining

- “Provide a defined, efficlent, and stable fegulatory framework to nsmccmpﬂmoewilhme
Clean Water, Surface Mining Control and Reck fon, and Endangered Species Acts
Pmshmmmmmsnmmeﬁmgzs&!mmt agresmient is satisfied/ and closed out
and that ¥ progs anges can actually be implemented by (he ngmcies 0
realize on the ground imp and elimi the current sphi
> Avoids; minimizes and -mitigate impacts to aquatic and ofher envirommental
resources, to the extent 2llowed by federal law, while still providing for the nation’s
considerable energy needs.

+ Clarifies CWA statutory and regulstory concepts such as impact thresholds, how to
value streams, and acceptsble mitigation practices that will offeet wnavoideble

2

impacts

> Provide, whers possible within SMCRA auth y. OSM gal R
consimm with thie CWA :

G ion of agency g and oversight programs so as e

climinate redundant reviews of pmposm bry different agencies where statutoty or
regalatory requirements overlap.

. Assures best science is uﬁﬁmﬂ !o document the significance of impacts objectively
for agency decision making”

- TH d l-dreh docy that s Hzovesions amanag he sxoncies pragaring the
MMV EIS. Wmm!\'ﬁmmblMmﬁﬂeﬁ)ﬁhmmwﬁﬂ(‘)mthwitmdﬂ)mﬁﬁmmmhr‘m
govenmant safl W e joindy propering the MTMAF EIS. Page i1
LM.EISAMEM

The EIS Steering Commmittee has tentatively agreed to an altemative framework, consisting of three
alternatives:

Ne Acﬁan Akemaﬁve (A)- Admmmems the respective programs in accord with the
mxiang P in place priar to Dwembu

. 23, 1999, (Th:s lmehne miay be open for di jon b of some
r‘ i of reg) y chang mwstwﬁmmtma)

£

Ahemnﬂven {Most Exvir y-Protective Al -‘,mexhesmzchms that
tiave been identified so far to reduce impacts identified by the technical studies conducies
fcrtheEIS &isﬂmmvewoum represent the stite of actions that would resultin the miost

Ge., icting fills to ﬁw ephmerul z0n8,
developmmt of M.Umtcmmd bending req i o ume e P
oceurs, 4 of impn 3, is the
approved PMLU, mmdpmtmvkwmdmw&naﬁmpme&mm(%ﬁommi}
Mote that the most 3 ve

sdmuﬁmmve difficulty from oenslsmuon.

Alterpative C (Agencles’ Preferved Alternative) - From the 60+actions that have been™
identifiad so for to reduce impsacts, the suits of sctions that have bean determined to bg most
wfficient and efféctive ways of improving the reauiauxy programs to aﬁdm scaping
concerns. This suite of actions takes into
account. The techrical studies will provide md;mom in support of analysis of the relative
environmental and economic effects of Altetnative B actions and justification for selection
of preferred actions for Altemative C. Action agency(ies) may be afforded deference on
whether or if 2 particular method of sction implementation is listed under this Alternative
ch

el

1
Suboritinate Yssue - The question was raised whether al 60 possible actions should be listed
i Alternative B or whether the agency with vlti ponsibility of implementing an
action slmnm have the right to reject an action outright? .

Of the 60 possibl achuns 1y heing Idered somemsybemawablemmatbmln
addressing E1S scoping issues, Some agench ontheElS ng Committee may even view a
small of actions 28 oductive. 1 ¢., an action may make a problem worse

instead of improving the xeg\umxy program; or, there may be fundamental Constitutional legal
insues, sm;h asmkhgn mw}.iuﬁons, which make 4p action inadvisable. NEPA does not support

P
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hes fox . e

MTMIVE EIS, This M by FOA in ' bonthst the putl
ufl v s folsdy B anem

The EIS: Smmcmt&mmmdsw the preferred Aliernative C (softe of preferred actions)
be identified in the drafl EIS, which will be released to the public. Based on public comments, the
znite of preferred actions may change:

> actions identified But not selected in Aherative B may be added to the site of

‘actions; HE
> some sctions may be deleted from the preferred site; and

> other actions may be modified
The tirming snd meuns of imp} i of!‘h« dividual sction dations will bie the
responsibility of the dction af (ieg). Agency implementation of schions may reguire sdditionat
Mmmm{sm&ym&fumnbms}mdmlk pl 1o supp} the information inthe
MTM/VE EIS: : SO S

m:amﬂmadvm&gﬁefﬂsv,, 4 B1§ alternative frutnework?

1 Individual actions will beselected on thsle merit; oppomdmmempﬁng“&mp"mw
unrelated actions uxder » alternative.

00 The importance of any orie EIS study becoms less itmportant than the overall indications
presented by alf m&e No additional mdxuwmpplemem qfaddmmai :tudies wilf be

: needed.

ju] Mhﬁmalwmmmmiagfomdwiﬂxdnﬁm

m}

Maintains current fist of actions in 8 mwmmwmmﬁmmmm :

mm&emmmmwxymmamnmmmm
widely circutated
O . General agreement asnong the EIS sgen tives o the revised fi 4
3 - Deference 1o the sction sgeney, ifdemded Timits Steering Committes disagreement.

What sre the disadyvantages of the proposed framework?

0 A minority of members feel that the new framework does.not meet the NEPA requirements
by providing a contrasting choices among several tleat and distirict viable alternatives

On the other hand, mgﬂmﬁa on mmsmmmmwmmwmnm

haye some p i full disc) will show that & wide rang of solitions were
d s al pent setions in the EIS. The Alternative B analysis will show why
apwmm!smxlmwmmewmdmmofmmmc

John Gondin 'To. MMWW

0612012002 964 M ,,‘m W

Kathy Hodgkiss {R3 mn)humnmwmwwmm 2t £:00mm on Thursdaye wilh the WD (o
kmmmm%ﬂ

Wo‘m moveds Please nots st al my contact information mpl my e-mait addrm has mmpad
Effoctive Merch 11, 2002, { can be reachsd at:

phane:: 2026661373
Tax: 202-566-1375

rhiing address:
h wommgremﬂc n Agency

US Em

4200 Pencsyivania Avenue, N.W, ©oa
Washingten, 0.C. 20460 .

stieat addresa: )
EPA Waest - Room S108R
1307 Conptitution Avenus, N.W.

Washinglon, D.C, 20004
Mymmmm&mamwsmmwmmm R .
Gregory Pedk e dokn Goo ...‘etmchy e SEEPA
0c: . g
0572002 08:26 AM mm o g .

mhm&m&emﬂwnWmmmwwwmemm meeiaik
about this today of IDOTOWT

Thanks

s Flirwa0do8 by Gregory PKIDCIUSEPAIUS o OSIYNZ 08224 Abk =

PP et Wikl HoSiosn “To: Stisnp, Jehntfer M1
@ 0611902 D4:46 PM o ot

1
[

AR IALIAN,

denniferiAndy:

” ..,}nwa e ¢ -w* % revised framevork for s 18, andine Stsering
mmmmm mmm <31 refine. Alterrsliv
an teciive slternalive sulle ol ctions {discounting

administrative ange WW @mcmuwm sitgmmative
sult oF action tems. mmm:mmmwmmmmmawmm :
the turient arrangement. mmmmucmawmmmmnmmmsﬂma
mmdmmtmommmmwmm tothe
. mﬂmmmm All sty possisie sctions
wauld be g tial actiang i the body of the ¢ - mﬂys!;.mdbamm

EXVIRTT 34

MTM/VF Draft PEIS Public Comment Compendium

A-436

Section A - Organizations



separately I the EI5, £n6 would and up I efther Al 5 or C, or waudd be disiissed by the agencias.

For plannilrig purposes, DO 4002's ew Task § will probebly diroct GF to; 8] Aliend & masting (or oel)
With the Steering G«mmﬁtzedurhgtheweekof“yamsammatwmﬂvsmmwbela‘idm{
more formatly; b) Reorganize the EIS using the new sth the Ag during
the July meeting; ¢) Submit 8 revised working draft during the week of August 12th; d) mtveoommmh
andior meet with the kamd&gmi%mmﬁumummmme)mmaa
mummonpybyﬁug\isl?m

h‘.mmy & g that if the P mxmmadammtodrmmmmbemmmnm
{the dont got the to the in & timely manner),
Mpeﬁoddammcanbemwpmmtzm

_ Andy- is this endugh for you 1o gt the now Tesk going contractuslly? 1 am out untit Monday. Elaine can
pfobablyhe)pdanfymmfynumlmschma Stay tuned sveryons!

2]

waedﬁ&améﬁv-sswm,w
Wit J. Hoffman (sssso)
Acting Director, Office of Ermmnmlnhl ngmm :
o - - .
8. Environmentst Protection Agency
Arch Strest
Philadsiphia, PA 19103-2020

(2169 814-2006
“Stump, Jennifar M." mmp@GFNET coms

“Stump, Jennifer M.~ To: Wil Hoffrias/RBASEPAUSEEPA
<jstump@GFNET com o . .

N Subject: out of office

06/19/02 10:05 AM

Hi, want to give you a heads up. If you naed anything from me before July 1,
pleaze get in touch with me today or early tomorrow. I will be out ‘of the
office for a project in Alagka starting Friday June 21, I will ba in ths
field without my laptop. X will not be checlking e-mail until July 2. I will
try periodically to cheek my voice mail messages but this will be sporagic.

Jeanifer Stump

GAMNETT FLEMING, INC.

207 ‘Benate Ave., Camp HIll, PR 270131
Phone: (717) 763-7212, ext. 2865
Pax: (717} 763-7323

DRA" This s a4
MTM/VF 55, m&wummmbummmmmuamwmx)mmmpmemmmmmemwmr
govennment sl who are jointty wesparing the MTMAVE B18, Page 1

No Action Alternative - Admmﬂmng 1he respective programs in accord with the
controls and interag making processes in place prior to December
23. 1999 mus bwse!me maybeopem for discussion beceuse of some sgencies’
y changes sifce 1999 to address MTM/VF issnes). Under
vﬂm altemative, ﬁme impac&s of mountairtop mining/valley fill operations would be
. degm“beﬁhsedupmthsm&wﬂsmdmesmmm date by ths agencies,

Alternative B - (Eavh Preferable Al ,.metheﬂ}*-acﬁomthu
havebemzdmﬁﬁed s far to mducempacs identified by the technical studies conducted
for the EIS, this alternative would represent the suite of actiona that would result in the
lsast environmental impact (e :mk:ﬁngﬁﬁsmthe sphmm] zone, development of

PMLUuitmnmﬂ‘ ding reg) 16 assure pl: accurs,
d reft where i the approved
PMLU itnpmvedpmﬂ tsviaw md cmnﬁ:mﬁm pmwdm-es, «ch ’Noteﬁmms
difficulty
ﬂ'omcans:dmﬁm. Itmsimplytke.... i i farable al

 Alternative C (Agencies’ Preferred Alternative) - From the 60-+actions that have been
- Jdentified so far fo redute impacts, the suite of actions that have been determined to be

most efficient and effoctive ways of improving the regnlatory programs to sddress
scoping concemns. ‘This suite of actions takes je and administoni iderat
inte account, The technical studies will provide indi in support of is of the
elative etivi tal and ic effects of Al i Bm&mmmdjusﬁﬁaﬁonfm

selection of preferred actions for Alternative C.

The EIS Comrmttae d dmﬂu fa ‘AMmaxiveC(mimofpmfmed

actions) be identified in ths drak RIS, which will be relessed to the public. Based on public
the suite of p d sctions may chenge:

2 ac:imsidmr’kambmnmmmthemaﬁmeaybcuddadmmemmf1
recommoendad actions;

B snmemﬁmmqbsdeimd&omﬂwm@medmﬂc,md

<. other setions may be modified

The timing and means of implementation of the individual action recommendations will be the
-esponsibility of the action agancyties). A,gencymmp}memaﬁnnof actions may requirs
dditional information {study assdlmr tysis) and NEPA comy to 3 the
formation in memw
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Kathy Hodgkiss To: Elaing Burdono/DCAISEPASEEPA, Gt
/2712902 0659 AM ‘PeckDC/USEPALUS@EPA, John em%s&;mw@sm
. Suhhd: Mock-up of Proposed new Alternative Framework

Kathy Hodgklss, Acting Director
Envirenmental Services Division -
U.8, EPA Region 3

216/814-3151

—— Forwardad by Kathy Hodghist/RAAISEPA/S on 08127/02 08:38 AM v

rerrerever Wiiliam Hoffman To: Kathy

AS A, Rid
@1 oer2702 0623 A mmm@@éﬁ

io. T PAGOV EP Ki R
mwmm OmM@E! @ A, | mnf W@EFA.OOV@EPA

GOVEEPA,

For the wl-m&smammg.. this mau!xlspfeny maemwpmwnfmhowmwiommm uhder the
new framework. Some of the actions from B mey stil need 1o get pulted into C {and it appears that OSM
stifl has & problem with including some of them into B). This will be flushed out dext week in Pittsburgh. .

Dave Rider said he ssw a prasentation yesterdiy on the KY stream assessment protocol that the COE &
ﬂoaﬁnguﬂwmfordetumm T NWP2Z1 applies and said it looked pretly good, Thismakesmemote
comforiable with the wording of thuse rels:sdacﬁmshm matrix.

Have fun on the call today. mﬂbeonaummgeﬂk\gwmedmmhmm Soundnkmoremchm
you'll be having on the callt '

Willlem J. Hoffman (3ES30)

Enviro s .
U.8. Environmental
1650 Arch Street
Prisdelohis. PA 191032029
(218) 814-
i mea by Wilizm Holmen/RYUSEPARIS on 08127102 06:13 AM s
Mitke Robinson To: Michas! CastlaRASEPALISEERA, David
CMROBINSOGOSMRE. . RideRIMSEPALISQEPA, Eleine Suriano/DOVUSEPARIS@EPA, .
Govs Willism Hoffmen/RYUSEPAISGEP
08126102 02:46 PM AUSER) “"’Y-m"@"“‘“""«

b &;w"g:: %’WW ump@iginet.com,

Kathesine L Trott@HQ02 4 USAGE.ARMYML gronrad@imos.iuas,
James, mrmmmz. usace.anny.mll,

sstate Wi, Segi shate, w8,
A-—i.-u siate.va.uz

vimme.stte.va.
e Ai Kigini MQN@OME QOV> Dave Hartos
DHARTOSEOSM

Juff Coker “JCOKEROSMRE. GOV>,
Jnhn Lra QGF.AYNON@ cov» Jcﬂuy Jarrett
E . <JIARY @OSh ﬁaomb Mary
<MBLANC emm Shefﬁeid

SSHEFFTEQOSMMS OV)
Subject m-wdmmmmmmmmm
;\r;tscl-;cs is our prowised preliminary attempt to take a reasonable facsimile of °
EXHIBIT 35

existing actions frem the June 2002 Alternative (Chapter IV) from the G-F &
of the DEIS and "repackage” them in tha recently-proposed framework sanctioned
for trial by the 825 Issue Resolution Group. Pleaze review the apprdach and
be prepared to discuss the documant or other aptions at our maeting next
Monday here in Pittsburgh. ,
Alvo consider when you think about this document that there are {at isastia
couple or three other ways to present the Alterhatives framework. As
discussed with CEQ on Moad-y, ‘the Baseline [pre-1898) presented in the
attached document corld be merged as part of Altstnative A, representing
swhere wa've been” and “whers W are now;" cvr, zha example No Action
Alternative A could be merged ‘with Al € to *where we are
now! snd “whare we are going.“ The other appxca:’h was as described by Dinah.
Baar in the Spotted Owl case--a twonstep approach: the baseline becomes an
alternative (although generslly infeasidble) upon which to compsre the no
action (Alt A}, and Alx's B and ¢ ave cowpared to A. If you foilowed that
e::p}.nnntim\, congnmhtimr If not, we'll sort it out next weel

Please note that the foxmer “Tier 111 actions are 1nlicimd and the
Fé.{sputad astions® are in bold.

RiwleadAntinnMatrid A inndf .
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Siream Impafratont ontd) .

SMCRA §

Ao
oottt dit to-docinvent, uvedes
5 condifins, i

Whil o o

bl P

G ¥
rinli, a0

condilions of giran and witsr
‘Biies that-could be affeciad By
inbing. g of gheoie

P
prove ke coloiing and
sobenlting e EPA procal

SMCRA

o ty sellet iy
obamyss n CWA culea, palishes, or
pebdefineg. .

i o
eontotenlysellec iy chigeh fn CWA s,
poliches, or geidefines,

FHl Minlmiaation

Page3 ofm

CWA Srction 404 program reqits

sifmatively placeiniont of il Into “water of the: | perrilt asiplicetion to detaomihiy
o 4 :n whalher e CWA Seotion 4D4
mindminailan, o apiding, winisiting, amd ricesonts ot nd
the siing of ity Bt e v ——
‘besaboind gufismict | Appheations tiest noludé 41
environmiestelly scnlysia of “uplend” shienalives oot
prossciive prictiosdls of straena. Howsver, COR Sofored
‘shtamtilve, mlﬁm
peenitconsidered fill nocessity snd
minknixstos crfterfa, OSA ol po T
aking, coisiskont with CWA requiresnents,
SMCHA reqsboes it sl e ssell | DS ' donek
} sceat fior 434 ol
ety e | puisistor e ol .
4 bl B plemea Al #he SMACRA arit soplicasion toctnde sn
varislons e siteangtive aristyaly of sl potistial lacatigns for
u % st piiey. O nivis e spil
berehuroed 1o the miedwen. OBM | Virgsfo and Keatocky dowitop» st eass snofl pacemscot in WOUR s becn
i proctsy, nbuintized 1 liee maciy rasticable.
tepraprisic SUCRA sutholty st 20 oent
whieiir s requivemnnls
beon ashioved. Staie SMCRA
spensies donok requirad
dermaoistration that exeas spel hay
‘botn wovided or midmized.
. Page 4 0f 18
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AlteenatiVe2002)) f :
- - e - Cuiaatin i quical SyNibAls | TheCOBRmquaibyNEPA S | CWA stidsta -CWA s il wssblich 8
Effectiventss of Mitigation . . : 1% of stesp shpn. ‘cemgitier the et omtider th htiva offe at ey Test v vebatalyls presomsiton that s beast oo beadater
A hi d the huittan ] L hiaidse Iritaliny dysbess siaigh sroam ¥ s prezsrved
ovaean of g gty | CWA irod, a3 £ Sl O il v miigsonisampenastion ranging Tendvate s bine | ganting CWA 404 T, oy CWA 106 s, £in s s} )  candision by cndor &
g for doat i 0 ighict Engincer to consigtr peemilied i WOUS., CWA hondlng for From {n-bschn ned ikind  replscs Jnmeted o éfsoinated by valley . N omdition n it hution b
projeatatroabe upfor - | wkr g MPigaion - | nitigation {s 4 iga s squstie hebilat veloes n perenial Glling, Arnductionof | TMDLs guida NROES forimgwieod | ThDL ® X & ety needs.
k Tr umocieted v qktty | finctlon sad valiss s oreffllt) | i WOUS. N igel ! v ot Wlw‘WMM stistan on CRA 303(d) Hied. Impiced Stk on CWA 303{d) |
asie functions is cortification{ o offve gt cises of urzioldatis - : y COTwitl bl peir ;umdm'rasmmm . mnuwmh fot impeed seeston
wknown, Stigeton Irpunts. y hedik 4 liabiiity o mamsal o o CWA 3036} )
deirnitong s {e.8. buniing enor nauranes) b sport herpinfoundl spociee. Pant ) ] &nﬁmmmwmm
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gy Tibbott Tor "Mike Fiobinson” <MAOBINSO@ OSMRE GOV: ‘ ' . )
P —— o:: y us, Castla, . Rationale for FWS “Alternative 4" (Le., why this is not an alternative that can’t be chosen)
o1 1 . Charles K.Stark@hai2.usate.amy.mil, dave_densmors @ fwa.gov, '
" *Davy Haftos* <DHARTOSCGOSMRE. GOV,
Vitiame spisa s gov i * Provides procictabiliy for tho regulated ity and the public
Wmfmmammmnﬂ. *Jeit Crher*
<JOOKERGOBMRE GOV>, . Creatos field” ncross states
hmh.LM@mUSACE.ARM‘VMn, sv @ mmo.stata va.us, a trio “leval playing
FM%W@MMM s, thunterfmal.dep.sdate.wv.us, . T
sm) ! é?mwmr . ymdmﬁnmuwwmmwjndmmmmmmmmbymthc

<vwmwmmwm i the and
i oo urden on the Corps and State agencies from litigation fsk

As promised, we have develaped an addRional altemative (Altemative 4) that provides for a restriction M Reduces the Corps’ warklosd ,

Soefaio; orcating an P i +  Acknowledges that CWA and SMCRA really are consistent with each ather in their

 Tho first page of the attached WordParfect document is a rationale bebind Attarmative 4 and prnts o 8 : .. requirements (SMCRA iy not superceding the CWA in any way)
/2% 11 papar. mmmmemwmmmmmmmmwpﬁmmmnxn . : .
paper. R : . Avoids setting undesirable CWA precedents (weakening the application of the
antidegradation policy and the spnixand intent of the CWA itself; allowing out-of-kind
mitigation to buy down impacts that are clearly more thiw “minimal”; allowing the
. issuance of NWPs for activities that are clearly mate than “minimal”; issuing individual
73102ARmmativad.wie ) ’ permits for activities that clearly canse “significant depradation™)

. Most closely respands to the adverse aquatic and terrestrial impasts documented by the
EIS studics

. hdnmyhnsdemn&tmmdt}mitcmmnmmlemifﬂﬁnmmncmdmtm
ephemeral zone (Beech Fork)

. An action jtem js proposed (although it’s cusrently one of our disputed action items) that
would mitigate job losses in the MTM region

Advantages to the EIS/NEPA process:
. Provides balance i the BIS for the rest of the (permissive) altematives

. Allows the use of the 35-acre scenatio in the EIS, giving us at least one alternative whose
effects Sam sctually be quantified in terms of environmental and economic consequences

. * Most closely conresponds to the advesse aquatic and terrestrial impacts documented by
the HIS studies

EXHIBIT 3§

MTM/VF Draft PEIS Public Comment Compendium A-448 Section A - Organizations



suonezjuebiQ - ¥ Uojoes 6yirv wnipuedwo) JusWwo aHand Si3d #ea JA/WLIN

- &
3] 20 PR ST WA P g
& i doind AN |
angydse
& Vi YOG S s Ep 0 5
o et TG
‘rppemag aieq. s b0 SYRY g Aeridec, o
e intiey g i
: og s
iy W enisd
F00 | veptiek ¥ i@ b . wﬁm'm&' AR SR
S S ~ "V YD By A pondiar Ayt pue Kl 1o 04 B9
g sty . i Rt N 008 VHIYS 9 0 U | RIAAEGIE GG S SIS TR
AT 9 PUBdeap e e e d oSt apmatdte: i YO VDR . W or Vs | &
. A G B . . s il
iy ) bt i A 2
- ; g ity oy
ey 0 pocih o i sasy ) Peyns et
A0 Yo, [T AN P SO, . W"‘:““’m R0 1P W«wmm 1
15 wnmq  Byhom oajacs | 80 N P OIS Iy nmuw ey vogdons.
- Mzenmw!} i b . e b L B dek ! ye .
e do Szt G VT ol mwwmwﬂ-ﬂm h o 1 A L P
a8 b VA Sopisin A vioMs | YHOKS
. - Barrr R AOpATE Vg 0, meywmw : T e v
MNP | s
kaim“nﬂsw pmw S0 VNG | 30 TR VDB P e | paiontid 3 R GUmGes IRRREN Ldkioteticnd € gy LpEny § onjpuasny’ wopIy o
8 oo 0 O TS0 AR IR 0 MR By, BARY A S0 AN A0t Desaosd
B ey Hl
mnwww\; APOCE Worie 500 i somjdar b B e £k 500 % Yo




.. e

;mm . MklRoh!weﬂ onam,
L Bowan, Diang, Mike, Conrad, Greg, Dm-mm.navm
i ) Hamiilon, Sam me&wmmmmm”,nmwm Lambert, Butch; Parker,
mpmmawmnm;mmm &n&m,mwm
‘ . Tmm.?mmvmw Dewve: Virieent, Les; Walsh, Don
; - Tua, Aug 18, 2002 11:08 AM

] K ( j ‘wm I ] Conetins s St o 4meeess l Subjufx Draft Proposed EIS Aternative Framewnrk—Aduatic Adtions; SES iseua Rosoiution Gl
. uvplogzons of wmmﬂ Mommatmmmm

l . P (707) | H ] Follow-up note: B«nﬂmthhmmmmnmefmmmmmmmmm

for the tha proposed lssue rasalistion conferance oafl, 1 suggeat that wo go ahead with the call

. . . R tomorrow dt 10:30 a.m, EDY. Jf the COE Is avsilable, fm sure that they will fap in 1o the discueston.
3 . . Please use the dialin ntivbor 877.216.4412 and enter aceass cods SE555AE.

Also, d Iy the iatest f with addiione and edits &n propossd by FWS.

N mmmmmuwmmmmb down their calondars for mmm
i Y . tasue resolution cafl on the altemalive franiowork, Wednuasday 5t 10:30 Is the preferénce. Con somaone
) : mmmmummmmmmmmmmmEmn»mmumm
the COE posiiion s on the exieling tramewsik,

P.8. s everyons-Dave Densmere i {hattho would bo propasing. madiied Alterhative 4
Sor m&nsmmm
WMA&WMMMMMWWWMWW

Aftachied is the ketest version of 14 with y mw«ahm
g mum@hmmmwmmwmwmwmm

of possible viable contrasting aitematives-atihough not reseasarily that
i axacutives and ammmmmmmmm mqmmmhmwm ufimste
- pcsﬁonmmmmﬂm

. GmeWmNMAmmmMMWMW
o f SES andlor sterns from our wmm’;’mm

witsr-rsiated standards)
! mtmwmmmmwmmumwamua I Altermative 4
. «mmmemwm msﬁzmmmmmmﬁm enhemmm

ent-degradation, fils In perennial or intennient
S i EoA, Imlpﬂﬁugw sgency, m%mmmq;:a mwgm'amﬁ‘x think e, o
xicais and princpals migh say AL e the framawork b b

bt REERNEERG

WVDEP abstsined from an mummumnmmmmw«mm
resoiution process.

framawork that enstiss fom

Sincs you SOE folks ouldn't be on the cal, the other mumnmmmmmem

with tis i, down, or 1f thumbs down, what aspect of the altematives

can you not secept and why? We understand tiat you may not have briefed your of

mwmmamdms\mmmtﬁymm ke of the COE
stands (slong mwmmﬂwmwmm‘nmw“m«

In praparation forah st resolutinn cak next week. Pledns respond asap,

Resoiving the framework is koy o torward with are

foFthe calt. Wedneoday, Allgust 14 at mor‘quﬁuy mmwmnw;m. Gmyouf )
thelr 0 nmmmmnm4wmw-wmmm
butap fot sedins to be Piaase rsvp, 88 1 your sgency's evallabiity for
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We wil use the normat diel -in furmbor (877.218.4412, 866854#) for the call next wesk,

s
issue

permits, we may discuss tha nesd to hatve anothier ol on

The primary agenda focus wii be to sas i consensus can be reached on the the aftemative fratewsrk. f

time
the draft 218 (e.g., EIS
study, disputed sctiona, schedila, efe.).

Goker, Jeff; Kigin, Al

[~

Section A - Organizations

A-451

MTM/VF Draft PEIS Public Comment Compendium



MTMNVALLEY FILL EIS ALTERNATIVES

Aryusk 13, 2000 verston
NOT RELEASE (Page 2)
Antharie No Ausiaa Abzeniitee 3 Aerinites ] Aberzative S Alternithen §
L 2002 Prograres

ummmm.mu!mnm
13,5002 version.
DRAFT-Delixzive-D0) NOT RELEASE. (¥oge 3)
SR wd GO fieww iy |
4 | wimhed Srelicld for ty witk | ntoshind Besstioid for I COE | piidinice t, buood on ks gl
5 gt peviont] iktiald fir | dife, - B Swiwin e | el wads i o T3
decnielciog. WORIF. | aibiwabia, mm ogdiey - Gron - leswa,
ylalliy, COE condidey | diseminabio S 6 Jowsamn {aplanm, wcé e
SNORA daenidve and 4T | wi boww 20 e Bl 2 el | Drpenedlitly of  awfiibly
itz sulred U8 ] et o e of e D | miigaion,
dwxeklag wholvr 10 process ¢ | Saier wixo deexnixing whstsr | vl s . b we
paxd vis the WWP o I | tn poocem G wppoation w4 el
ey gils. NP e, iAoz Gegindichi, %4
e 40400} Ouiilens Penit
#ho oy docaruw
S liswlian
dogridy e it
o poenel gweees conrhet weeld
sl for-an s SVidud ot
¥33 e spoemensd sywes roackss
would S digtls f NUP 2t
waborizition by e £XI8, ¥ 0R
detmines, Boogh Gy vememy
dlor
st W csepmeaonl, o if e
nemletim Tz ars wary G
ieal, a8 bndichital pis wil
R S e
s waftodizerien B NWE AL

MTM/VF Draft PEIS Public Comment Compendium

A-452

Section A - Organizations



Anpae 13,
DRAFED:bencive-D0 NOT RELEASE {Page 4}
[EBE Goxdlogs Remits el | ¥ mmmﬂm*q
duienniny e Smbosnt velid of - - i Al : .
e oy, s déwbtmmmummmm:
mtts, Sad e e analgida.
E il ek, ol
- e -
pesas. st Wi soricn wobssel, | pndlstnt Wk moticn geiooel, | Icerporsind b o FMCKA pcsit | Emoomorund | m;.mi
- oo pnsia * -u—g’? od, i prans Roqlot | wnd, W et B nar]
5 gonzi hrodis, coreieat Wi | oow owmdaies, coazizee wits
wokss st
::m--umm wflosson.
] o W S ]
axarige énvzwen of K8y o devshgeou
Wnﬂa&\ -’-t‘:-::

DRAFT - DELIBERATIVE PROCESS - PRE-DECISIONAL
Alternatives Matrix for the Draft MTM/VF PEIS
July 14,2002

ISSUE: The interagency Executive Committes for the PEIS evaluating MTM/VE metby -
conference call today to address the USFWS recommendation to add a fourth altesnative, The

- group decided to retain the current three-alternative approach and work within the Steering

Committee to sccommadate, as effectively as possible, the USFWS recommendations into
existing Alternative 1.

BACKCROUND:

. memmwmmmmmmmmeEEmmm
* the adoption of 8 Tevised, three-altematives fratmework as the basis for progressing with
the PEIS. (a copy of the Alternatives Matrix undes discussion s attached) -

N When the revised fhree-alternatives framework was proposed, the USFWS. recommended
that a fourth altemative be added 4 the framewotk, which is also sttached. The Steering
Committee requested that the Bxecutive Committee consider this recommendation and
decide whether a fourth alternafive was appropiate.

T After discussion among the agencies today, mc!udingmymmtaﬁvesﬂtmOMFWS

EPA, Cotps, and the WVDEP, the Executive Comittes decided to procesd under the
three-alternative approach. In reaching this decision, the agencies also agreed that there
are vafuable aspects of the FWS proposal that should be further considered by the
Steering Commitiee for incorporation within existing Alternative 1.

NEXT STEPS:

. Although it is riot FWS preference to proceed with only three altematives, they agreed to
take the lead in drafting potential revisions 1o existing Altemative 1 that incorporats key
aspmdﬁwmmmmdmommdmﬂmmmmymmmﬁedinmdq’s
discussion. The revised Alternative 1 will be discussed at the next meeting of'the
Steering Committee scheduled for Angust 20% The Executive Committes dirécted the
Steering Committes to complete the revisions to the Alternative Framework by the end of
next week, If Steering Committee consensug caanot be reached on revision to Alternative
lﬁﬁuﬁaﬁWSmmFWShasmdmmdﬂmcmtmﬁonmaiwmﬂﬁnmefm
finsl resolution.

. The agencies also agreed to provide the Principals’ Committee with this summary of
.. today's Executive Committee discussion.

Attachment: 8/14/02 Draft Alternatives Matrix

MTM/VF Draft PEIS Public Comment Compendium
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From: <Peck.Gregory@epamail,
To: Mike Robinson <MROB O@OSMRE GOV>
Date: Thu, Aug 15,2002 5:40 PM

Subject: Executive Committes Discussion

Attached is the final draft version of the summary of the Executive
* Committee Discussion refelocuntﬁ:lommmts Ireceived. Please let me
know asap if there is sometbmg does not faithfully refelect either
the di '-noryouru Iiplantopgetthistothe . ..
Principals in advance of their schcdulcd call tomorrow.

Lapologize for not turning this around sooner. 'l reiterate that

Mike R. does this better than me!
(See attached file: Execcomm.8-14.wpd)
CC: Al Klein <AKTLEIN( @DsMREGOW <bel e.state.va.us>,
<Chatles. X Stark@hq(2. usace. armyy mil>, <Cmdy Tibbo! qgm»,
<dave_densmor .gov>, <rider.davi .epa.gov>, <diane_bowen@fws:gov>,
<welsh.donal epa. gmb . state.wv.us>,
<suriano.s mnmL %cc‘xsa.w, <hamilton gow
<JamesM. ’i‘owmend@m{l wsare, army.md> Coker dCOKER@O%
<Katherine.L. Trott@hq02.usace.army.mil>, <hodgkiss.kathy@epamail epa.go v>
<lsv(@mme.state. va.us>, <mamie _pasket@fws gov> <mcmm@mai1 dep.state, wy.us>,
<§bmﬁmg@ State. o <kmrpf S
<rhunf ep. WY.US>, n epa.gow
<Hoffman, William@epamail.epa.gov> -
Attachment(s):

* Attachment File 1.
Attzchment File 2.

EXHIBIT 38

DRAFT - DELIBERATIVE PROCESS - PRE-DECISIONAL

Alternatives Matrix for the Draft MTM/VF PEIS
July 14,2002

ISSUE: The interagency Executive Committee for the PEIS evaluating MTM/VF miet by
conference call today to address the USFWS recommendation tq 2dd a fourth alternative. The
group decided to retain the current three-alternative approach and work within the Steering
Committee to accommodate, as effectively as possible, the USFWS recommendations into
existing Alternative 1.

BACKGROUND:

. The interagency Steering Committee developing the MTM/VF PEIS is moving towards
the adoption of a revised, three-alternatives framework as the basis for progressing with
the PEIS. (a copy of the Alternatives Matrix ueder discussion is attached)

. When the revised three-altsrnatives famework was proposed, the USFWS recommended
that a fourth alternative be added to the framework, which is also attached. The Steering
Committee requasted that the Executive Committee consider this dation and
decide whether a fourth alternative was appropriate.

. After discussion among the agencies today, inclading representatives from OSM, FWS,
EPA, Corps, and the WVIDEP, the Executive Committee decided to proceed under the
three-alternative approach. In reaching this decision, the agencies also agreed that there
are valuable aspects of the FWS proposal that should be further considered by the
Steering Committee for incorporation within existing Alternative 1.

NEXT STEPS:

. Although it is not FWS preference to proceed with only three alternatives, they agreed to
1ake the lead in drafting potential revisions to existing Alternative 1 that incorporate key
aspects of their recommendations and reflect the interagency concerns raised in today’s
discussion. The revised Alternative 1 will be discussed at the next meeting of the
Steering Committee scheduled for August 20%, The Executive Commitiee directed the
Steering Committee to complete the revisions to the Alternative Framework by the end of |
next week. If Steering Committee consensus cannot be reached on revision to Alternative
1 that satisfy FWS concerns, FWS has indicated there intention to elevate this issue for
final resclution.

. The agencies also agréed to provide the Principals® Committee with this summary of
today’s Executive Committee discussion.

Attachment: 8/14/02 Draft Alternatives Matrix
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Background on FWS Proposed Modifieations to Alternative 1
3,7 Bave Densmore Clny TEbAUREFWSDOIGFWS
Y G8r21/02 03:28 PM s mwm Wﬁm CastiaMichsaidepa gov, + . Subpartofthe 404(6)(t) Guidslines (Planning to Shorten Permit Processing Time) dasceibes
hgra mmdﬂ&m.usmmym process whereby EPA and the permitting authority (e.g., the Corps) may identify sites which will
R Katharine.L.Frot @HQOZLIBACE ARMY.MIL, Manile be considered as “areas gonerally ble for disposal site specification” prior to receipt of a
ParkerAS/FWS/D0IB FWS, mérum @ral.dep.state.wv,us, pennit application.
rAder.david@epa.gov, Sam Hemiton/RAFWS/DOIQFWS,
_ Wm&n&@mﬁv  Banjamin Tuggle/ARL/RBFWSDOIAFWS . ‘The basis for designating arsas unsuitable for disposal is the “,..likelihood that use of the area in
I of Atemative #1 B} question for dredged ar Sl material disposal will comply with..” the Guidelines. However, this
' “advance identification™ of treas unsuitable for fill is ot a vato or advance denisl; in face, the
As promised, unadwdforyomfuﬂharommmn dhmmmﬁngwmenw;mmmcsmh “
the rationala for our proposed modiication of Altemative #1 in the thres-altemative framework. Please lat m‘“‘%mmﬂ[g:';ww aafmm wmg Mﬁnf;o{ mhe W.E.ﬂzb fm dispacal sta
me knaw if you have questions.......DD, specifica P

dredged
or fill material in such areas.” Appﬂmummmmmmmgfmnmmm
Corps is not prevented from issuing a perpit.

MTM Modiied 3-Altwpc ) 4 . The advance identification process is used as a tool to inform potential applicants sbout the
, . relative ease or difficulty they can expect in applying for 2 permit to fill within the designated
waters, mdcmamwa&ysmuwmmmﬁwwdmpmpmmmhmyuwamﬁmd

mininmelmpacnto&mawm
To: Mamie PaskedREFWE/DOIBFWS, Sam . Advmﬁmﬁﬁamofdhposalmhmommwmcpbmhgmmmﬂpmﬂdmm
Hamillon/RAFWS/D0IBPWS, Benjamin ) public and potential permit applicarits with information on the functions and values of strears
Tuggl/ARLASIPWS/DOIGFWS, Dave ) and other waters, creates greater régulatory predictability by providing an indication of factars to
memcm.mmw. ’ be considered 3n pormmit reviews, and assists other loca) planning efforts. A large number of
Hoffman, Wiiam@epamai m‘“‘“ﬂw ”%w"’: v pegov, Wm%mwwwmmwmimm
Katherina L Trot @HQO2 LISACE ARMY.MIL, ‘ ,
James. M. Townsend& 102 usaos. army.mit o The Clean Water Act action proposed for inclusion in Alternative 1 wonld identify intermittent
o mwww. merum@mall.dep.state.wv.us, Al mwwuﬂwﬁnymzsm uuey&im Tn 50 doing, BPA and the
AKLEINGOSMFAE.GOV . Corps are sign a8 & general matter, vallay fills beyond the ephemeral reach are not
Subject likely to meet the requirements of the Guidelines. Given MIM/VE EIS findings on the
‘ mﬁmmmﬁwm@m& ';gmaﬂmmd %&?
(o ton to the 3-alt ive matrix. Obviously, under Alsmative 1's CWA section, the second tem &s water gl e s
supposed to read that Intermittent and PERENNIAL streams wit be identified as genmwmm«m ‘ mmﬁ(mmm.mmumwmxmmmw .
valley fils. Sofry 10 have confused evaryons... difficnity is developing mesningful mpe y mitigation for these impacts, the “unsuitable’

. Under Alternative 1, the Corps would process permits for fills in epheseral streams in the

mﬂM&mﬁmm@anmmmml)qumm For petmit

Sattaquatiometite 051902 wp applications to place overbizden in ntermittent or perenmis] stream reaches in this regin, the
Clarps would consider site-specific information to desarmine if the project camplies with the

' Guidelines. Tha site-specific characteristics would be clegrly stated in an EPA/Corps public

notice advertising the edvance identification. For example, 2 proposed fill in 2 strearm classified
a8 WmWWmaWWMWhWWM
and for which restaration of the water quality or physical probleris censing the impairment is not
practicable, would be effgible for an individual perit. In other cases, an individnal permit could
‘benmmﬁﬂamthuisﬁanﬂiuda “good™ bialogically if the applicant proposes in-kind
catnpensatory ini the form of stream restoration and protection within the same
watershed {e.g., 2t the HUC 11 Jevel). For other fills in intermittent or perennial streams (e.g.,
foad crossings, stream divarsions, ste.), permits would contimue to be processed as before.
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To: mrobinsogiostire.gov, dhartos@losmie.gov,

v" A4 m!lam
. Dave_Dens gov, Cingy_Tibbotigitwe.gov,
@ 09/10/2002 10162 AM Paul Rothman@rial.staie ey us, m@mmum%«us.
dvandalind state.wv.ue, Ray

George/RIVSEPAUSGERA, gtonrsd@imes.iss.us,
}smmp@gfnet_cnm. shurit ;’naﬂ.ﬂepxtaua vev.us, Tom

Jnmes M . Townsand@LRLOZ.usace army.m
SwiamlDCIUSEPNUs@&PA. Kathy HodgkthNSEPNUS@EF‘A

LK Stark@hq02 usace.ammy.mll,
Ja"’"‘”“m“%""“@éf‘é"%‘é’mm“m‘ iy
imes. M. Townsendil.  usace.ammy.mil, Gregory
Peck/DCAUSEPAMUS@EPA, Terésah@L th.usate.amy,mil,
aidain 5oV, Michse! dRamsEPAAJS@EPA.

jooke: r8.gov
oe: John Goodin/DCIUSEPAIUSQEPA, Clay m&arIDCD'USEPNUS@EPA,
Subjoct: Eﬁvx& R&R&MSEPAMS EPA, John gnrrenfRﬂ!USﬁPNU&@EPA

Aftactied you will find:

1. A mesting summary pfepemd by Gannett Flemning reflecting the dadsmm reached at the BIS smeﬂng
Committee Meeting held in Pittsburgh on September 4-8, 2002, and

2. Notes from our Sept seriber 9, 2002 cof call reflecting: a) the Steering Cemmmee's position on
the nead for a third party réview of the economic studies; b the EIS schedule; ¢) budgetxry needs to
complete the EIS; and d) communications. .

" If you see anylhing that seems inaccurate, please let me kriow .ABAP!
Bift

EIS Meeting 09 04 02.wp EIS Conference Call 090802.w

EXHIBIT 40

September 9, 2002 EIS Steering Committee Conference Call

Members Present:  Kathy Trott, Jim Townsend, Jeff Coker, Dave Hartos, Dave VandeLinde,
Russ Hunter, Dave Densmore, Dave Rider, John Forren, Bill Hoffinan,
Elaine Suriano

Discussion Topics
I K ! B s EE . 5 l'.‘

The disenssion revolved around: &) whether the flawed Phase [ and 11 economic studies should
be included in the appendices of the EI8 with the other completed technical studies; and b)
whether an independetit review is necessary to confirm the flaws identified by the agencies.

2. The reason for not revising the flawed Phase I and II economic studies centers on the fact that
the studies are no longer essential for portraying the differences between the alternatives being
analyzéd in the EIS. The comrmittee agreed that the stdies would have been relevant had the
original restriction alternatives proven to be viable alternatives, but since they are not viable,
revising the studies is not essential for the complzfncn of tha EIS.

Even though the studies are no longer essential for pmtraymg the differences between the
alternatives being analyzed in the EIS, and even though they are flawed, it is the recommendation
of the EIS Steering Committée that they be included in the Appendix with a detailed explanation
of their technical deficiencies and why they are not being revised (ie- they are no longer essential
to the completion of the EIS).. Since the studies were released under FOIA, the Steering
Committee believes that not fucluding them in the Appendix would raise questions concerning
the integrity of the documnent.

b. The EIS Steering Committee does not see added value for this IS in securing a third party
review to confirm the flaws in the Phase I and II economic studies. The agencies have sufficient
technical expertise to identify and describe the deficiencies to the discerning public. The
economic studies could be reviewed independently from the EIS if the Pnnoxpals’ determine the
need to satisfy legal or public perception concerns.

2. EIS Schedule
. Contractor Provides DEIS to EIS Steering Committee Novertiber 2002
. Interagency Review and Concurrence December 2002
. GPO Printing Januarty 2003
R Release EIS February 2003
. Public Meeting/Hearing March 2003
- Comunent Period Ends May 2003
. Compile/Sort Comments . July 2003

MTM/VF Draft PEIS Public Comment Compendium
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. Prepare Response Document Tanuary 2004

. Prepare FEIS March 2004

. Prepare Record of Decision May 2004

3. Budget Needs

100k Update aquatic statistical studies using information on ages of fills, sizes of fills,
new landcover/landuse information, ete

125k Additional GIS work to digitize permits and landcover in VA and KY; and to

: create stream coverages

500k Contractua] needs- compile/sort comments; provide additiona] analyses; attend
and provide information at public meetings/hearings; prepare FEIS ’

150k ‘Third party review of Phase I and I economic studies

75k Plaintiff’s experts per settlement agreement

: e
The EIS Steeri ;f” ittee beli there is a need (with DOJ ooncurrence) to create another

Bulletin describing the current status of the technical studies. The technical studies have been
described in previous Bulletins and periodic progress reports have baen published on the EPA
website, but the status of the studies has not been updated for several years. This Bulletin wonld
describe which studies have been reviewed and finalized, which studies are considered flawed
and unrelidble; and whick studies are still in progress. Placement of the completed studies onto’
the EPA web site to mitigate new FOIA requests was discussed and dismissed,

. The EIS Steering Committee agreed to channel all questions regarding the EIS to the EPA press
office, attention Bonnie Smith, at 215 814-5543 or Smith. Bonnie@epa.gov.

on « Executive Conl Caill Aganda~0/23/02, 9-10am  Pageil)
915
From: Mike Robinson
To: MTMIVF E18 Stearing Croup/Executives
Dato: Fr&.Sepim moz 312PM
) =+ Cell Agenda—9/23/02, 9-10 am

Atmhedyauwmﬁndmnwdammmoncnmmpk!ormmm. Plaase try and read this
dosument before the call to expedite the discussion. Sorry this is 8o iate in the day, but other duties
called.....

Whﬂemmmymbﬂmmamnamﬁmsmaw,lbaﬁmha:a!tof&ahmmimhe
was Iooking for on background, Issues, justifications, and Steering Committae recommendations are
largely captured. Idwnmmaﬁmamprepamspedﬁcpmwmpmmfmdmm but | belleve that
the discussion provided will assist in logicalfinformed decisionmaking.
Bepause we only have one hour on Monday, | would be most appreciative if you would begin to calt in
before D am, so that we may start promptly 5t 9, | will open the fines for the call around 8:55 am.
Raminder-to connect for the call: dial 877.216.4412 and enwamseodaasssmmjah

Talk to you Monday. Have a great weekend|

Michae! K. Robinson

Chisf, Program Support

Appalachian Regbnai Ooordinsﬁng Centar
Ofsﬁoe of Surfamd o

US Départment nferior

(412) 537-2882 fax (412) 937-8012

3 Centar

Parkway
Pittsburgh, PA 15220
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{Mike Robinson - Sept23Execmestingagenda.wpd

Page 1]

MTM/VE EIS Executive Meeting Agenda
September 23, 2002 Conference Call
Draft-Deliberative-Pre-Decisional--Do Not Distribute-Page 1

9:00-9:08 am. (NOTE: Partici Steering/Executive Committes members)
. Tntroductions; objective of call; and aduptivn/revision of agenda

mm&wpwmzmmnwmw(mwﬁm@
mﬁbdﬂ% ﬂum&mrim" lttee {SC) mast recetve ratification or revision of recent SC
hedule, technical study dispositicn, funding, and communtoation.

Process Explevation: Executive Review
Decision Needed by 9/30: Approval of EIS Alternatives

9:05.9:10 am.

Background: The axecutives instructed the SC to attempt to construct the alternatives for the BIS in a
MMMMMWMMMMMMMCWMMW
rmmgﬁuf The SC, agai baved on eation, macltou, P 'bymmm

alternatives that would utiiiee the advence I process dv blich 2 reb ding fills in
any Intermnitiant and parennial siragws. ﬂiwmwmmmmmmmmm
historical implemeniation of and legal chullenges to the ADID yulo, A revised action to use ADID 16 deter fills
In Streams with certain characterixtics and high vatse was included in the aliernatives.

menmmgmﬂmmwmsc of the * section.
ma@cwwn(ammmm 1o the and

e-mail. The SC reguests 8 L,%Wmmabhﬂndwq“ alternstives so
thar DEIS preparation can procsed ding to the sch BWMWMMWM&:M
Chagter IV for a flacl sve decision on Inol atoril

Decision Needed: Executive Ratification of EIS Schedule

9:109:16 am
m JWWMMM%W#&DEBWWMFM?MSWW
wwmcwwmwthbw mm&&mmew&WM

supporting the overall schedsyle. There are some gaps in BIS duta for which the SC has begun developing
mm«mmmwmywumwmummmmmnmm(mw
discussion on fendlng, below). However, some concern has boen expressed in the NEPA context that fallure
20 tnotuds the daia is the DEIS might possibly result in the necd for @ supplemental EIS{f cosiments on the
gaps are received following publiz review, The SC generally views thess gaps as not strongly retevant o
informed altsrnative analysis by the public, and thus, not a Rmiting factor to publication of the drat on
schadule.

EIS Sehednlx:
Commetor Provides DEIS te EIS Steecing Oomumittee: Nosember 2002
Infngeney Droember 2002
GFO| Jansaty SN
. Relexse DRI February 2008
March 2003
. Commnt Pesiod Brds Moy 2003
Tuly 2003

Fiike Robinson - Sepl23Ex

etngagenda wpd

Page 2]

MTIM/VF EIS Executive Meeting Agenda
September 23, 2002 Conference Call
Draft-Deliberative-Pre-Decisional--Do Not Distribute-Page 2

. Prepars FBS ‘Maroh 2006

. Propeve Reces of Deolsiens May 2004

9:16-9:26 am Decision Needed: Executive concutrence with justification for (and
identification of) finding - -

" Bachuround: The tsoue of Hniting or gualified techeical sudies has been discussed by agency heads, who

requested the 5C inforns the need for additional fusding to complete the BIS. - Tha items below represent the
SC astimarss at this thne of ureas requiving sddiional moides.

3150k Mmmofmmlnﬂnﬁuunﬁmm Dmmmmdiahaw
WwﬁMw}w«mcwmﬂW:w mdcfudmme
media as h of the The
mwmmWMmmmmmmmm
mm—mmppmmmgmmm The studies are now
were, [f uoé flivwed, velevant i alterrotives
mwmmmwwwmmmmmm The SC beliwves, if
WMWMIMWM&MM&WWW that public
et urive during period. The
scdmm)wwamdmmmwwmmwpmmﬁuqubmm
WMMMMWQV% gqualifications

thvukanﬂ:emm the.?c‘dqbrsm‘ as to the
the timing, if done. mmwtamﬁidmm lumcqﬂc&i
probability of a CR for FY 2003 firding, as well as the

would precliuds meating the Febraary 2003 DEIS deadltne. xnhﬂgummmmm!lba
included in the FEIS. Theexeculives way also wish to consider, if the review is parforoed,
whether addressing the studies* reliability must be linksd to the EIS process.

$100k UMMWM!%&NMM&&W«MWW
mining/raman disturk EPAY Y prepared d the existing BV
Strece Stetivtical evoluition thet conclhuled. ;7 betwaen mining and
dowastream Impacts. HmﬁewWaMgm resulting in inconclusive

d to cond] I refe streams. However, EPA's laboratory (or o contractor}
mgm wmmmmadmmquﬁkmlmm
in Hght of the newly grithiered information, - This effort can kot be completed within the nest
20-80days, MWMW&:W!&W&H& The SC recommends approval of
; Sinding for this effort.

$125% Amlcmmﬁecmaummsmaymmmmwv,mvmm
KY. The GF draft CIS was baxed on esonomics study information and limisad to the
WV portion of the BIS study ares. The SC agreas that the CIS should encampass ail states in
the EIS sty area. xmmﬁmwmquampm rovoff
mmmmdmmmm interpreted
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MTM/VF EIS Executive Meeting Apenda
September 23, 2002 Conference Call
Draft-Deliberative-Pre-Decisional-Do Not Distribute-Page 3

imagery (vintage 2002) for WV, KY, TN, and VA do et exist T complete & CIS with
consistent data sets and analysia con not be performed by the Do, 2002 DEIS finalitation *
due dae. [Note: Tha current approsch for the CIS was 4 result of » 342 split by the SC. EPA
MWSvmdmthchmwas&NmmmMmd

estimate is based on the SC 3-2 majority decision and does pot proposs to delineate sposific
potential future mining locstlons.) The SC recommends approval of funding for this effort.

$500k EIS Preparatiox Contract. C ! nesds 1o compile; pmvidué&ﬁwm!
analysos; artend and provide b abpublic Yy prepare FEIS.
mmd&pmwmemmgmmmapmbﬂm No
additional finding can be applied 10 the contract. The contract cannot be extended. EPA
does not yes Kave o rexewed "blanket” NEPA support controct. The SC recorimends
approval of funding for this efort. .

75  Plaintifhy’ experts

tysis, The December 23, 1998 setl agr catied

9:26-9:30 p.oa. Decision Needad: E: i with decision for all media
inquiries to be addrezsed by EPA Region Il public affairs; [Bonnde Smith, at 215
£14-5543 or Smith Bormie@epa.gov]

Backeromd: 7o assure that information on the MIM/VE BIS was stated consistently (as opposed multiple
warsions fro each agency), the SC agroe to areate i cenival point of contact for inguiries. Tha SC akso
agresd to prepared @ "Bulletin 5, »hm«»msmmmmmwmmmmmqf
the various technical studies and the ratifled BIS scheduls. mmwmm)mpwmwmr
2000. [NOTE: BPA has concetns with this approach 10 be di d with the

(NOTRE: Pariicipants limited to Executive Commitiee b
Committen d X

9:30-10:00 2., SC leaves

the calD B

10:00'a.m, Adjourn Call

BTL N

Gregory Peck
09/50/2002 05:03 PM

Tt; Johin Goodin/DCIUSERAIUS@EPA, Clay MM/DCIU&EPNUS@EPA
Subjeq!: FWS Commients an Chapter IV

Looks like FWS is conceding the alternatives fremﬂwoﬁ(?
~— Forwerded by Gregory Pesk/DC/USEPAUS on 09/30/2002 08:02 PM -

| e Willlam Hotiman To: Kethy Hodgklss/RI/USEPAUSQEPA
oyl ., Peck/DC/USEPAUSQEPA, John GoodWDCIUSEPNU EPA Clay
‘m ) 08/30/2002 G4:43 P . WMiler/DCAUSEPAUS@EPA, Paimer HaughIRMUSEP S@ 4
Andsshasedadan, ﬁah}ecl FWS Comments on Chapler IV

FY1

William J. Hoffman (3ES30)
Direcior, Office of Environmentat Programs

Environmental Services Division
U.8. Environmental Protéction Agency
1650 Arch Strest
Philadeiphia; PA 19103-2029 ;
(215) 8142995 L
— rded by Witliam Hoffman/RSAUSEPAUS on 09/30/02 04:42 PM <
Dave_Densmore@tws. Te: mrobinso@osmre, gov klein@ostmre. gov,
gov o mmgﬁwuse cﬁggﬁwjpg'@ Jgg:’ FWWRNUSEPNUS@E?A.
{aine Surlana/D! {3} Michi
00/30/02 64:23 PM Castie/RIIUSEP. EPA, - .

AUSH)
Katherine.L TrottHQO2.usacs @rmy.mi,
dvandelinde@meil. dep. siate.wv.us, thunterédmall.dep.state wv.us
oo Mamie_Park .gov, Benjamin_Tuggle@iws.gov,
Cindy_Tibbott .gov
Sublect: FWS Comments on Cfmpw- v

Attached are FWS comments on Chapter IV. These comments are primarily
intended to summarize the views of both our Steering and Bxecutive
Committee members on the proposed framework, as it is explained in this
chapter. Although the comments are not especially favorable {we gave it
half a star), we do not intend to argue this issue further. oo,

{8ee attached £ile: MTM EIS Chapter rv.wpd)

David Densmore

Supervisor, Pennsylvania Fleld Office

U.8. Fish and Wildlife Service

315 8. Allen 8t,, Suite 322

state College, PA  16801-1850

{B14) 234-4030 %233 PAX: (B14) 234-0748

MTM EIS Chaplar Vwp
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The Fish and Wildlife Service has reviewad the September 20 draft of Chapter IV for the
MTIM/VF EIS. We previously proposed 4 four-alternative scengrio that included consideration
(pot selection) of at least one alternative to restiict, or otherwise constrain, most valley fills to
ephemeral stream reaches by employing the significant degradation or advance jdentification
(ADID) provisions of the 404(b)(1) Guidelines. Our intent was to provide for consideration of at
lesst one alternative that “developed agency policies, guidance, and coordinated decision-making
processes” and minimized the impacts of mountaintop mining and valley filling on waters of the
U.S. and fish and wildlife resources; a two-part goal established by the settlement sgreement that
we believe the three-alternative approach failed to sccomplish. Our proposed approach was
subsequently voted down within the Executive Committee in part because a decision appears to
have been made that even relatively minor modifications of current regulatory practices are now
considered to be outside the scope of the EIS process. The current three-altemative framework

. was adopted, but incorporated only a very limited ADID concept that does not meet our
objectives. The September 20 draft retains the deficiencies contained in the previous three-
alternative framework, and the full draft of Chapter IV confirms our concerns. Therefore, we
continue to object to the use of this approach. However, since the agencies are proceeding based
on adoption of this approsch, we do not believe that elevating this issue for higher level review
would be helpful or productive. The following general comments are intenided to provide you
only with our sense of how problematic the proposed alternatives framework has become.

Now that the basic concept has been more fully elaborated in the September 20 write-up, it is
painfully obvious to us that there are rio differences between the three action alternatives that can
be analyzed in a NEPA context. Table [V-2 (Comparison of Altematives) underscores this
fundamental shortcoming: Each of the three action alternatives offers only meager
environmental benefits (thus a “two-star rating,” as with a budget hotel or B movie), and there is
no difference between them - even in their degree of meagemess. The relative economic effects
of these alternatives are similarly indistinguishable. The reader is left wondering what genuine
actions, if any, the agencies are actually proposing.

Table IV-1 states that the alternatives would “minimize” the adverse effects of mountaintop
mining and valley fill construction; the “analysis of alternatives” section states that “all three
alternatives will result in greater erivironmental protection that will fulfill the agencies EIS
objectives.”” As we have stated repeatedly, it is the Service’s position that the three “action”
alternatives, as currently written, cannot be interpreted as ensuring any improved environmental
protection, 2 stipulated in the settiement agreement, let alone protection that can be quantified or
even estimated in advance for purposes of a NEPA analysls. Without providing clear indications
of how the Corps would evaluate projects and reach decisions through either the nationwide
permit or individual permit processes, and how the SMCRA agency would raske its decisions
under Alternative 3, the public will not be able to deduce whether impacts to waters under any of
these alternatives would be any different than the ne action alternative. Furthermore, the results
of implementing individual action items whose “actions™ do not produce an outcome (“will
continue to evaluste,” “will work with the states to establish,™ “will continue to assess,” “will
continue to refine”), and of developing “Best Management Practices™ whose use will be

e ———

voluntary, are not likely to effect quantifiable, or even recognizable, improvements in
environmental protection.

As we have siready discussed ad nauseum, NEPA regulations describe the Alternatives section
as “the heart of the environmental impact statement” which, in combination with the Affected
Environment and Environimental Consequences sections, should “present the environmental
impacts of the proposal and the aliernatives in comparative form, thus sharply defining the issues
and providing a clear basis for choice among options by the decisionmaker and the public.” .
Even after considering the necessarily broad, programmatic nature of this document, we have
clearly failed to meet these standards. : o '

The EIS technical studies carried out by the agencies - at considerable taxpayer expense -- have
documented adverse impacts to aquatic and terrestrial ecosystems, yet the proposéd alternatives
presented offer no substantive means of sddressing these impacts. The alternatives and actions,
ag curréntly written, belie four years of work and the accumulated evidence of environmental
harm, and would substitute permnit-process tinkering for meaningful and measurable change.
Publication of a draft EIS with this approach, especially when the public has seen earlier drafls,
will further damage the credibitity of the agencies invelved.
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From: <Forren.Jol BOV>

To: Dave Harlos TOS@OSMRE.GOV>

Date: Fri, Oct 4,2002 3:04 PM

Subject: %{Ocm%teﬁ?mdar‘ Comments on Draft Chapter IV Rewite Up Due Today
Dave:

Attached below are my comments, both in MS Word and Womdperfmt Bill
Hoffman has not bad the chance to review these comments, ho

Please let me know if you have questions. I will be out of the oﬁice
Monday through Wednesday but can be reached through my cef! phone

1 5~2?5—5345) Thanks,

John
(See attached file: PDEIScmtsIF docKSee attached file: PDEIScratsTF. wpd)

Dave Hartos
<DHARTOS@OSMRE.GO  To:  John Forren/R3/USEPA/US@EPA,

Willam Hoffinan/R3/USEPA/US@EPA, David
MWRSNSBPA/US@EPA’ Elaine Suriano/DC/USEPA/US@EPA, Tib
aine Surian bon@fw&gov,
10/04/02 10:42 AM  dave_densmore@fws.gov, ]stnmpéﬁ

" Katherine. L Trott@HQ02. USACE ARMY . MIL,
J mMTownm%dO&usm army.mil,

dvandeli stats.
dep.state.wv.us, Jeff Coker
<ICO SMRE.GOV>, Mike Robinson
MOBINSO@OSMREGOW

Subject Reminder: Comments on Draft Chapter IV Rewite
Up Due Today (Oot 4th)

Dear Steering Committees et al.,

Just a reminder that comments from you or your exeoutives is due to me
today. Thanks!!

dave

EXHIBIT 43

CC: <Cindy . Tibbott@fws.gov>, <dave : densmore(@fiws.gov>,
<tider.davi l.epa.gov>, <dvandelin dep.state. wv.us>,

<Surianp, Lupa.gcvb <James. M. Townsead@!ri02.usace army.mil>,
<JCO! 08 .GOV>, stump@GENET com>,

<Kathy Trott@HQU2. USACE. MIL>, MOBNSO@OSMRE GOV>,
qlnmﬁer@mail. state. wy.us>, <Hoffrman. Wilham@npanmﬂ .epa.gov>,
<Hodgkiss.Kaf il.epa.gov>

Attachment(s):

Attachment File 1.doc

Attachment File 2.

Attachment File 3.8

MTM/VF Draft PEIS Public Comment Compendium A-461

Section A - Organizations



John Forren’s comments on the Alternatives Section

These comments are based on my review of the Alternatives Section and the DEIS in general:

GENERAL COMMENTS

1.

It has been explained to me that the Principals have made their decision regarding the
set of alternatives carried forward for detafled analysis and we must move forward from
there. While I fully understand the need to move forward, [ do feel compelled to identify
some vulnerabilities as I see them so that we can be prepared for the potential reactions
from the commentators and litigators,

Lead federal agency. There should be a solid explanation in the EIS as to why EPA is
the lead federal agency and not OSM or the Corps. Granted, EPA shares regulatory
authority relative to 404 with the Corps but in terms of the bulk of the day-to-day
regulatory responsibility for mountaintop mining activities, OSM or the Corps would
clearly be the lead from a public perspective. We need to bs prepared for such
comments.

Range of Alternatives. The range of alternatives should be based on the purpose and
need for the action. Granted, we have to abide by the consent decree but because thisis a
DEIS and citizens have standing to sue under NEPA, we need to ensure we satisfy the
spirit and intent of NEPA, particularly and especially from a process standpoint where
courts have often granted relief to plaintiffs against the federal government. As I
understand the general purposes, the action is intended to address regulatory deficiencies
and environmental impacts. The regulatory plece seems to be adequately addréssed
throughout these alternatives but it will not be clear to the public that any concrete steps
arcbcmgpmpomdamongﬁxea]wmuﬁvesﬂmﬁm directly the environmental
impacts.

The alternatives in the preliminary DEIS released to the public under FOJA have already
set expectations that there will be similar conerete slternatives to address environmental
impacts i the final DEIS. On its face, the set of alternatives studied in detail in this
DEIS do ot represent the full range of alternatives and we should explain why this set of
alternatives is unlike the set released under FOIA. It’s one thing to include such
alternatives in the DEIS and niot choose one as a preferred alternative ot ot choose ane
as the selected action in the Record of Decision. It’s another thing altogether to generate
alternatives that may give the appearance we’re obscuring and de-emphasizing the ones
that address directly environmental impacts, ) }

This is the kind of a NEPA process issue that can leave us legally vulnerable and we
should therefore shore up the language of the existing alternatives with concrete actions
thiat address directly environmental impacte while still holding true to the directives
handed down from the principals. Otherwise, we are poteptially vulnerabie to a public
perception that the federal government has spent all this time, effort, and millions of tax
dollars to arrive at set of alternatives that focuses on better permit coordination between

SMCRA and 404. Wemedwmﬂwmmc%whnwmhof&aiﬁemmm.mdﬁmdam
and analyses generated as part of the RIS, not only add the repulatory |

- issues but the environmental impacts as well.

The alternatives as written are too soft. There is too high a potential for reviewers to
focus on the sense that the agencies will strive to do this or try to do that. There wili be
amexpectaﬁun thatif a particular alternative will result in clear-definitive actions.

ied I I alysig.  Somewheze in the Alternatives
sw’non, tbereshoddbeadwcussmna&ddmipuon of those sltematives not considered
in detail. Again, thopo'ehmmary DEIS released under FOIA contained alternatives not
included g those idered in this EIS. There should be a clear explanation of
early almrnmvescmmdcwdand%ythmwmmtmmzdered in this DEIS.

Programmatic EIS. There should be an explanation somewhere in the document as to
what a programmatic EIS m,whm&ﬂmmmmoft&ﬁmMVesprmted and
whether any of the agencies intend to tier other EISs 1o this one.

EI8 Organization. Many of the narratives for each alternative comprise information on
backgrourid, history, and purpose and need for the action and should therefore be placed
in the Purpose and Need, Background, or Existing Bxvironment sections of the EIS. The
Alternatives Section is 100 cluttered and confusing with this information in it. The

and Need section setsthe stage for the Alternatives section and the two sections
should be licked that way. - The Alteynatives section should focus on the alterpatives with
references to the links to the Purpose and Need discussions with other background/history
information placed in the Introduction.

DETAILED COMMENTS
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1.

A. Introduetion. The first sentence in the first pavagraph mentions that the
agencies and public identified numerous envi ntal and ity impact
concerns. However, in presenting the agencies’ review of their respective
regulatory programs, the sscond paragraph avoids reention of the term
“environmental” but seems to imply it in such phrases as “adequate regulatory
controls” and “minimize concerns and adverse effects of mountaintop mining.” It
ay seem minor but it is something that jumped out at me.

Table TV-1: This table more than any would likely leave a reviewer feeling that all
the action alternatives are essentially the same. Bvery one begins with “...cross
program actions to minimize adverse effects...” There should be a better
explanation and use of key words to convey that each is unique, Again, this table
suggests that all the money and effort invested in thispru;ectmuhcdmlm
more than better permit coordination.

B. Analysis of Alternatives: The first paragraph, 2 sentence states that each of

the alternatives will provide greater environmental protection than now exists,

However, a reviewer would be hard pressed to find validation of this in the

discussion of each alternative. Much of the discussion of enhanced environmental
protection is in the abstract and left 1o the reviewer’s imagination. We need to

bolster the discussion of environmental benefits and clearly link these to each

alterpative set forth.in the document, ‘Perhaps a table should be included that lays

out our projections for environmental benefits as a result of each alternative,

There is an unbalanced focus on better permit cootdination throughoutthe. . - . ’
Alternatives section.

B. Analysis of Alternatives: The first paragraph includes the statement that “the
principal distinction between (sic) the three proposed alternatives is which agency
will take the lead role...” A question that will sarely be posed by some in the
public is “They did an EIS to detershine which federal agency should take the lead
10le?” This sentence again highlights the limited range of alternatives and should
be removed with more effort placed on distinguishing among the altemnatives.

Alternative 1, Page 5: The 250-gere threshold is mentioned. Is this threshold *
explained somewhere in the document? Also, first sentence, “...those fill
proposed....” should be ...those fills proposed...” Third sentence, “..the
amout...and the Jevel...required by the 404(b)(1) guidelines is...” should be
“...guidelines are...” Are the Guidelines explained somewhere in-the document?
Because the Section 404(b)(1) Guidelines are regs published in the federal
register, Guidelines should be capitalized when referring to Section 404(b)(1),
which is done in some, but not all, parts of the documents,

Page 11, last paragraph, first sentence: Included “generally” in describing areas
unsuitable for fill in the context of ADIDs. . This sentence should be reworded to

make clear that such designations will reduce the likelihood that aquatic disposal
would comply with the Guidelines.

Page 13, Stream Impairment: Much like the other parts of the Alternatives
section, the bulk of this text should be elsewhers in the document, not with the
Alternatives discussion. In gddition, more information is needed to explain why
causal refationships could not be identified. This first paragraph seems “naked”
and ot of place in the discussion of alternatives.

Page 15, Stream Bmmon;tnnng, ‘West Virginia: “Baselinie benthic surveys ars
normally always conducted...” “Normally” or “always” should be deleted as the
two are mutually exclusive,

Pape 23, first paragraph. This paragraph must set the record for length in the
Alternatives section. It is shy only one ssatence fragment from filling the entire
page. Again, X don’t believe the word “aliernative” is used once in this lengthy
paragraph despite its placemnent in the Alternatives section, :

Page 38, Airborne Dust, first paragraph, 2° sentence: “...did not find evidence of
that off site...” should read “...did not find evidence that off site...” Inthe fifth
sentence, I'm not sure why the term “identified” is used: “The most significant
sources of emissions for this camgoryof activities ate identified removal and haul

-trucks.”
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From: <Peck. pov> ) Deliberative Process - Pre-decisional - Not for Release
To: ’ MOBINS:%%M gO‘gb
Date: Tue, Oct 22,2002 1:57 PM

Subject: Draft Exec Comm, Summary

Discussion Summary
MTM/VF EIS Executive Committee
Folks, October 16, 2002 - Shepherdstown, WV
Her¢'s a summary of the recent Executive Committee meeting in . 1. Attendees:
Shepherdstown WV. Please review and provide me with comments as soon as
possible. . . i Al Klein (OSM)
. Mark Sudol, Kirk Stark (COE)
Greg Mamie Parker (FWS)
« Lewis Haistead (WVDEP)
(See attached file: ECSurmmary10-16.wpd) " Mike Castle, Greg Peck (EPA)
e " ZAKLEIN@OSMRE,GOV>, <miller. S Discussio .
<Beujamin_Tuggle@fws.gov>, <Charles X. K Stark@HQo2 %f T Key w/Summary:
<Cmdy 'rS’m .gov>, CHARLIE STURE .dapsmtewvust*, . . - - y
ve Densmore@fws,gov>, <DHARTOS@OSMREGO - Steering Comumittee Update: members of the interagency Steering Committee updated
mmd@epgm] mxb dC iL ” the Executive Committee (EC) on the status of key issues and requested EC attention on several
GOV>, matters. The following summary reflects the discnssion of the EC in response to the te,
<Forren.] : %ﬂgﬁwsmmmm} R
<hodghiss kithy@eps WW LEWISHALS AD <lhalstead @il dep state wvaus>, . 1. Econornic Studies: The EIS agenties and one of the contractors (Eill and Associates)
<WCasdc 5 "' ,“", ;pa. WCI mmm O@Og?\SRE GOV> RUSS HUNTER responsible for developing the economic analyses for the MTM/VF EIS, are scheduled to
<thunter®nall.dep state:wy.us>, <kampfiri epa.gov> conduct a public meeting in Nitro, WV on October 17, 2002. The agencies have requested input
<Hoffman. William@epamail.epa.gov>, mde@mail dep.staﬁz.wv us> from key stakeholders in the EIS, including the environmental community and coal industry, on
the validity of key conclusions contained in the Phase I & Phase 2 economic studies. The
Attachment(s): agencies are concerned that as a result of problems with the original analyses, including critical
imimhllz}l assumptions used in the Phase I studies, thaf certain aspects of the final economic report are not

valid. After a lengthy discussion, the EC recommended that a new Hill and Associates review of
the economic studies proceed as recently proposed by the Steering Committee but, with the
counsel of the EC, that the focus remaln on au evaluation of the current studies and the
development of sensitivity analyses for these studies.

2. National Academy of Sciences Study: The Steering Committee has been coordinating
with staff at the NAS to consider opportunities for a more formal NAS review of the economic
studies. Unfortunately, the NAS has indicated that such a study would cost an estimated
$800,000.00 and could not be completed before the summer of 2003. Recognizing this expense
and that the study would not be ready in time for inclusion in the DEIS, the EC recommends that
the Steering Commiittee rely on the engoing Hill and Associates review with stakeholder
participation, and additional Steering Committee work, rather than initiate the new NAS study.

3, BIS Alternatives Analysis; The Steering Committes has recognized the need to
continue to ¢larify the EIS alternatives framework focusing on efforts to improve the contrast
batween the alternatives and to better quantify the environmental results that are sttributable to
the alternatives. While the EC remains committed to the existing three alternatives framework,
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N P - : ) ' .

Toumsand, James M To: *Ciady, Thbott@ins.gov’® «Cindy_ Thbott@twe.govs,

the Committee agrees that additional efforts to better distinguish between the alternatives and to LRLO2"  FormaJohn@eppmailepe.gov
improve the qumgf'm;::aﬁon and qualification of the enviranmental benefits of each altornative e s ot Hedos
would contribute to 2 more effective BIS. ’ e S " cclvandsEnde@malldop.state. s, us>,
: 10/81/08 12:40 PBA Hoffman WillamGepemsil.epa,gov, Fuss Huntar

4. Resources/Schedule: The BC discussed the need to ensure the agencies have Dok Hmmmrn wvwm!,:l’. cutisend, Jniies M LALOS
committed apprapriate resources for completing the draft KIS on the currént schedule. The EC mﬂmm‘&m Jmmmmm
has directed the Steering Committee to develop a eritical path of the key tasks necessary for an ' *Trott; Katharine L 002" *
early spring 2003 completion of the DEIS and to assign the resoutoes necessary to meet the . . . S MmLWHszBMEMMYMIb Lnsmn
schedule. The EC bas ded that an interagency conference, including the SC & BC ' L e el e m, Wke Rl <1 oo Pad
representatives, be scheduled for the week of 10/21/02 to review the critical path development . mdnmgmmmfzm,m, mﬁ’;z@oammw
and to provide focus on this issue, to monitor progress, and to identify or assign the additional ‘ Subjsct: RE: Allomatives Format
resoutces which may be needed. ’ ) .
TI1. Next EC Meeting . . Basad on our discussions about how the alt may be sevised to show greator difference, 1 took the

tsble on page 2 in Chapter TV and revised it based on mymdmnndinsﬁfwh&lﬁhtlhmﬂ. lkemdxa(’mpa

- posiion thet our evaluation iy limited to waters £ US. .
The EC will reconvene in approximately two weeks.

deelo ‘ oo ’ sumwm;ymmmsum
To: ForrenJohn@epammilega.gov
Ce: Dave Devisiore (E-mail); Dave Hsrtos; Dave Vandelinde;
HofSman William @epameil sps.gov; Russ Hunters Jim Townsend (B-mail);
Joff Coker (B-minil); Stump, Jennifer My Kuthy Trott (B-mall); Les

. v Mike Robh Paul Roth Rider David @epamailepa.gov;
Subject: Re: Alteriatives Farmat
Giroetings o1,
Hope you bad a botsr drive bask fron Camp Hill han 1 did last night;

John's Altersstives Formst got me thisking sbout some of wur discussiors

this wesk about how much detall we need 1o put inte the Alternstives, xod T
typed ap sams concerns — plesse see the attached file.
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(Sse attached file; MTMAlFormat.wpd)

Chapter IT: ALTERNATIVES
A. Actions Considered to Address Issues Identified in Scoping

This would be the section linking the scoping discussion in the
Purpose and Need section with the array of sll actions developed to
sddress those issues.

B. Sm of Actions and Development of Alternatives.

_ This would be the section explaining why soms sctions wers set
aside, how some actions were already accomplished, and how the actions
‘weye assembled 10 become the thres alternatives carried forward for
detailed anatysis.

C. Al ves Cerriod Fo d for Detailed Anal
Preferred Alternative

Pre- 1995 No Action Ahernstive:
mzéﬁpm Action Alternative:
- ‘A.Imﬁve 1 @Aw
Allerntive 2 (foint Authorities):
Aliernative 3 (SMCRA Lead):

D Analysis of Aliernatives

This section in essence would contain the existing "Section C:
Detailed Description of Alternativas”

MT;‘I“}‘Q;;#I’SJI’S&'W. wpd
Ufackment fo CTobels
"/M/JI» e'ﬂMJ?

John, :

Good outline. 1 sspecially liked the Who/what/when/how epproach, that's a good way to make
sure our explanation is organized. However, who}whm/whmlhowmmbadsommbokfm
2 “why” colunm.

To belaber a point I kinow you're all sick of hearing, the “Why” in this case is supposed to be “lo
minfsize, to the mmsimizo extent practicable, the adverse environronntal effects to waters of the
United States and to fish and wildlife ressurces affected by mountaintop grning operstions, and
to environmental resources that could be affectad by the size and location of axcess spoil
disposal sites in valley fills.” In the case of the alternatives framework that we're working with,
“Why?" is instead going to be the public’s response when they see that, to acconplish the EIS
goal, &ll we've proposed is alternative locations to house the rubber stamp that issues the
permits. Why on earth would we even prepare an EIS on such a non-event a8 tinkering with the
permit issnance process, UNLESS we also fully develop and provide the details on HOW each
one of the alternatives is really going to minimize environmental impacts?

Mike and I argued yesterday over the need to provide detafls on how the programs would
evaluate permits under sach of the alternatives. Mike said we don't need to go into the details
because it’s a PROGRAMMATIC BIS.  Bveryone should re-reed the scttlement agreement: it
doesn’t restrict us to doing a PROGRAMMATIC EIS, it says we will prepare AN EIS, Even if
‘we call it 2 programmatic EIS, where s it written that programmatic EXS’s should offer only

‘vagne alternatives — especially a programmatic EIS that involved four vears of stadies that

documented envirommental impacts that necd to be deslt with? Again, it seems that hiding
behmdﬂm”pmgmmmﬂc”vﬁﬁmweaswhmmﬁatmﬂy@mmmﬂdﬁm&mny
mmmemofmmw

Immmmmmamwmmmm&swmmm
that the public (and even the agencies, for that mintter!) understand the advantages and

of each one. Take a mine project that proposes 3 miles of intermittent and
perennial stream fills in four different valleys. The streams in each valley contain goodts
excellent water quality and support aquatic 1ife populations that scare a8 good to excellent.
relative to regionat reference streams. . The entire project, including the associated mineral
extraction ares, haul roads, etc., will impact one square mile of typical Appalachian hardwood

forest. Under Alternative 1, the Corps will process this as an fudividual Section 404 permit.

‘What questions do we need to answer for the public to understand how the Corps would evaluate
this permit? What questions do we need to answer in order for us, a8 agencies, to understand
potaben F mnqﬂ;*.e mﬁm times but get Mbﬂ:o
existing programs? For the question many péver get an anywer
ow will the Carps justify & “significant degradation” determination? Corps issuance of any
Wwﬁmﬂmmmmmmmwmwmmw

.. degradation” MWWMWI)WMMW&WMMWWGQ

the public interast review and the alternatives tegt. To our knowledge, theré is no
other single indisstry or activity in the country that receives Section 404 authorization for the
total elimination of waters of the United States on the scale that stream destruction occmurs witht
mountaintop minfeg. (Contrary to Dave VandeLinds’s anguments, the impacts of Walrsart and
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even highway projects pale in comparison to the mrining impacts.) If the Corps statts issuing
permits for the total destraction of miles of streams, what precedent does that set for the
significant degradation test for the “big box’” stores and shopping malls and housing
developments and sll the other permit applicants that now have relatively minor ipacts on
streams— would the Corps be stifl able to require them to avoid the streams? ’

‘What would happen to this permit in Alternative 22 The Corps has to nake a caso-by-cose
determination of the applicability of NWP 21.. How will it do that — hiow will the “minimal
effects” call be made? Are we seriously going to propose that some sort of

mitigation” can be fabricated that would truly replace the lost fimctions and valies of the
destraysd miles of streams, to the degree that we could consider impacts to be less than minimal?
How many miles of stream loss a year are we going to be willing to accept under the cumlative
impact test required for nationwide permits? What precedents do these decisions set for atternpts
mm@mﬁmmmmmdmﬁmwm

Again, T know you're all tired of hearjng this same argument, but #’s hard to stay quiet sbout this
when I really believe we’re doing the public and the heart of the Clean Water Act a great
disservice if we don’t think this through and provide everyone with a clear “vision” of where

gmmz %ike R‘J)ggmn" W%OBNSO@SCSWE.GObzﬁ*
0; OTeIL, x%epmmi Lepa.gov>, <Cindy_Tibbott@fws.gov>
Date: Fri, Nov 1, 2002 12:51 ?ﬁ . 8

Subject; Re: Alternatives Format

Cindy--Sorry I didn't reply sooner, but 'm composing away on the OSM assignments for

completing Chapters L, II, and IV, Plus, when I returnied from Camp Hill, I found out that 'm

m Regional Director for the balance of the week while our eastern and western SESers pass
ton.” :

T'm concerned that we can't maintain the 11/11 schedule deadline and conduet your proposed
exercise—although it does have merit. The best we can do at this point is to try between now and
11711 to generally spell out the conseq; of the actions on applicants' mining%:ro sals more
thoroughly in our fleshing out of Chapter IV, Isuggest that maybe between the 11/25 internal
draft and the camera ready copy the EIS SC could discuss the possibility of exploring what you
propose and consider possibly geeﬁng up the consequences chapter more with a few scenarios of
generic permits (large and smalito take info account Les Vincent's comments).

P.8.--Will we still see the Terrestrial Studies cover sheet(s) today? Did you receive the
outstanding studies from Handel and Stouffer? Tick, tick, tick.....11

>>> <Cindy_Tibbott@fws.gov> 10/30/02 03:13PM >>>
Greetings all,

Hope you had a better drive back from Camp Hill than I did last night; I
could have done without the October snow.

John's Alternatives Format got me thinking about some of our discussions
this week about bow much we need to put into the Alternatives, and 1
typed up some concerns -- please see the attached file.

As a follow-up to my comments, I'd like to propose that we assemble ASAP,
maybe again at Camp Hill, if Jennifer can accommodate us, with a

facilitator, to walk a hypothetical monntmnt?’ removal mine project
through each alternative. The exercise woul us define
differences between the alternatives, and reveal any hidden "unintended
consequences” of the various proposals. Any thoughts?

(See attached file: alternativedissussion.wpd)

Forren John@eparn
ail.epa.gov To: indy Tibbott
<cindy_tibbof gov>, "Dave Densmore
10/30/02 13:21 . (E.mail) daw_dammow@rs.gow,
AM Rider.Davi il.epa.gov, Dave
Hartos gov>, Dave
Vandelinde
<dvandelinde@mail.dep.state.wv.ns>,

Suriano.Ek epamail.epa.gov, Russ
Hunter dzﬁ%ﬂldep.mw.w,
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: me- <Cmdy _Tibbott@fws gov>
Ravid Rider ‘ 2 g‘:?"b WMRSIUSEA!;UM%PA ‘mrobinso@osmre.gov>, <rider david gov>, <forren john@epa.gov>,
11/07/2002 $1:38 AM Fmsnmwwwmsyspmmem, npm mdmwsﬁpNus@EpA' damas M, ToWMmmmy mil>, qhmm:mx.dap*m WYL,
Witiam Hoffman/R3/USEPATUS@EP <Paul.Rothm state.ly.as>, e.stats. va.us>, Geoker@osmre.gov>,
Subject: Re: MTM studyE) : <jstamp@gfnet.com>, <dvanddinda Aapmm WVS>, <dhmcs@omm.gov>
' offimat. Will 0%0 l)ensmore@fws gov>
Stef, - , Date: Tue, Nov 12, 20 11:’35 AM
) Subject: 'OSM's draft on fill Inventory
1 am confident that the EIS will recommend further studies; and remmmend monitoring at a minimum for
setenium, sullates and coaducuvﬁy . everywhere In Appalachia. 1 forwarded the ﬁl} inventory draft fo our Virginia fleld-office. As
. Roberta Hylton is careful to point out, their réview is based on looking at

Stefania Shamet : this cg_z;gmce of the EIS out of context. However, from the standpoint of

. " perspective we've talked about lately, comments show

. wherewecanexpectcoaﬁzsicnmocwrwm public reads this section.
To: David md‘ngE‘;%UUSS%EC;?\ Witia
oe: John Forren/R3 s N N . ——
Hoffmsnlgs ("iﬁ’}u AUS@EPA, Dan Swee reyRUIUSEPALSREPA, - Forwarded by Cindy Tibbott/R5/FWS/DOI on 11/12/02 10:18 AM
PUOR..... S&sp::éy eld ISEPALIS@ERPA Roberta Hytton
) B 07'1'0: Cindygﬁ'bboattg{SfFWS/DOI o S S
Hi Dave, Thanks for getting back to me yesterday. -Based on your and John's responses, | think my voice o 1 S ce: an Evans/RS/FW! Ig} WS,
all probebly wasn't ﬂ:}:w 50 lef me try again, My question actually involves the pregrammatic E;’gy PM . Shane Mggwngsgngor@gw% ale
although it arises In context of the Hobat permit, . ' ., Diavi
s e Pelen A TV SDOTGES, Robon

In connection with the Hobet NPDES permit, the WPD required that, In addition to the usual provisions, v Bay/R4/FWS/DO] Danjel -~ - -
Hobet must monitor for selenium, sulfates and conductivity. This requirement came In response to the Rarasey/R3, Jt ]
paired streams study conducted by the Wheeling office in conniction with the programmatic E1S. Based ’ ' ’ Subject: OSM's draft on fill inventory

on that study, WPD conciuded that discharges associated with MTM activitiés have the potential to impair
aquatic fife uses, with the pararneters of concern being selenium, sutfates and conduct;vity

- WVDEP pushed back pretty hard on this one. Thelr rationsle wasn't enﬁre!y dlear, In that they aeemed' to
be arguing both that the study was Insufficiently significant to warrant changes to the NPDES permit AND

that the study has nationwide, implications that EPA should be addressing on & nafionsl scale réther than &%ﬁmﬁﬁm mqmcmyk ot °mm&ﬁmm¥m o ats of
through the permit. (Ken seemed a fiitle sheepish taking efther position.) In any case, one message from Brian Evans of this office to0), We are reviewing this document out of
WVDEP that came through loud and dlear was that they'te feeling sinigled out.” They had &1t sorts of . oftherestof&e&aﬁmmaktbmm ts be

guestions about how R4 Is using the study for Ky waters and whethier R3 is going to require the monttoring context with that

in ail R3 mining permits (they refuse to coricede the point that the study examined the impact of considered

MTM-rslated discharges and was not necessarlly appiicable to mining activity generally). In any case,
Dan is talking to R4 and Ky, but the conversation also reised a number of questions about how the sfudy

was being used for purposes of the programmatic IS, whether the programmatic EIS is likely to view the --The document looks at data from 1985 forward 01!1? P III.K‘. 2 of the
study res?ms as applicable evsiywhgre mwmw, whether there a?greals recommendations for further document states that the reason for this limitation is
studies, atc. years immediately following approval of a permanent
: sbowsahzghlevalofparml aotivi mmesentmg a} ‘repermitting'
Can you give me any insight? [Dan ~ if I'va inaccurately summarized yesterﬁay‘s issues, please feel fre xtqmremeni rather than on on the of :ﬁn
toputhyammoenw‘woﬁ\ mines.” Whi}cﬁitcrmgmnﬂ:emiseofmpmmngmght eawo
goal, we still need to look st new minin, ey fills pmor
Thanis! t6 1985. Js there 0o way to do this? In ﬁzesecondftﬁlp&'agm
onpa§e TLK-] states that this was done for data after 1985 whenthate
&mpu in , sale of mining com closure and reopening
ofopemu conditions, stc.” It seems odd that it was
sotdonzt‘orpro—wss dﬂ% ut was done for post-1985 data. Knowmg that
tered out and was filtered out for the

pastd%.igétamghtleedm suspicion that, for some reason, the EIS
compilers fo not want to lnclude pre<1985 data. If there's no reporting
on valley fills prior to 1985, how can we get a full picture of cumulative

EXHIBIT 47 ’ EXHIBIT 48
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impacts over time and space?

~We have lots of problems with those sections purporting to use trends in
watershed acreages above valley fills to evaluate the overall i

fills. First of all, the watershed acreaggs consitdered are those beginni

at the toe of the fill and ing to......well, the document isg't quite

clear in some places on this point . Are they looking at all upstream and
upland areas or just those drained by blue-ling streams? Even if acreages
considered include all areas upstream and upland of the toe of the fill,
this in no way accounts for the tfotal area i by valley fills. What
about downstream arsas impacted by fills? about impacts to streamns
and areas outside of the drainage areas (i.¢., habitat fragmentation for
some terrestrie] species, limiting the abiliity to recover species in one
watershed by eliminating them in another, etc.) . .

~This document has some problems with terms, It uses "watershed impacts”
when what it means is some narrowly defined within a watershed.
Reporting that a specific e is impacted is not the same thing as
evaluating what i ts are. For example, the title of the table on page
TLK-28 is "Watershed Impacts by States.” Actually, this table lists the
acreage of impact from the toe of the slope of 2 fill to sorne unspecified
upla/upstream mark.

—on page IILK-27, the document states, “Some valley fills may envelope
giic] the majority of the watershed, and others are farther

whnstream, acreage is dstermined by measuring the
upland area above each fill toe.” Does this mean that include all
acreage upstream of the point of the toe of the fill or do they stop at
ep] areas? Also, acreage upland/upstream of the fill does not
include the total area impacted by a fill becavse it does not consider
areas impacted downstream of a fill or areas in other watersheds that may
have been impacted by the fill. This sort of trend analysis is a gross
underestimation of the area impacted by fills.

--Page TILK-36 states, "The final measurement for evaluating impacts frora
valley fill construction and predicting their overal! impact on the
environment is stream loss” and goes on to explain that ephemeral areas
were not considered. "Stream loss," as reported in the remainder of the
docament is the valley filt footprint. For the "stream imacts” tables and
graphs at this point in the document, it is painfully clear that they are
looﬁmg enly at the fill footprint. First, ] would say that we must look

at much more than the acres of stream lost or buried by fill. Stream loss
and other impacts can extend well upstreéam and downstream of the footprint
of valley fills and sometimes even outside of ths drainage that is directly
impacted. This type of trend analysis does not provide a comprehensive or
"final ent for evalvating impacts fiom valley fill construction”
and can predict anly a fraction of "the overall impact on the environment.”

~In summary, this “fill inventory" will grossly undersstinate the acreage
impacted by valley fills and does nothing to consider how areas upstream
and downstream will be impacted. :

Gregary Peck To: dohn GoodinDCIUSEPAUS@EPA
111872002 04:57 PM s Fwd: Chapters 18 1l ¢

Cindy Tibbott's fatal flaw” comments on Chapters | and I} for your amusement.
e Forwarded by Gregory Pec/DCIUSEPAIUS on 11/15/2002 04:56 PM ~—

To: Gregory PeckDC/USEPATUS@EPA
el
Subject: Fwd: Chapters | & H comments

fyi

- Message from Cindy_.ﬁﬁbott@ﬁus.gcv on Wed, 13 Nov 2002 10:63:32 0§00 ~~

To: "Mike Robinson" <MROBINSO@OSMRE.GOV>
ce: bel@mmestate,vaus, Charles. K. Stark@hg02.usace army.mil, dave_densmore@fws.gov, dvand
Forren.John@epamail.epa.gov, geonrad@imec.isa.us, Hoffinan. William@epamail.epa.gov, Jam
istump@gfhet.com, Katherine L. Trott@hq02 .usace.army.mil, 1sv@mme.state.va.us, Paul.Rothm
rthunter@mail.dep.state.wv.us, rider.david@epa.gov, suriano.elaine@epa.gov, Dave_Densmore@
Subject Chapters I & Il comments : ’

:

{See attached file: chaphni comments . wpd)

chaptar comments wp
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Review of Chapters I and II-- Cindy Tibbott

These chapter write-ups make it clear that the ability of compensatory mitigation to reduce
impacts to minimal levels is the linchpin of each of the alternatives. Because compensatory
mitigation for streams Is ap untested, unproven concept, and many believe that it can’t be
accomplished, we have (another) fatul flaw in our alternatives framework. (Other fata] flaws
have been discussed in previous e-mails and meetings, and won’t be repeated here.)

Throughout the document, the Louisville district protocot is offered as the solution to achieving
adequate compensatory mitigation. The document should note that it will take years to collect
and massage regional data to expand use of the protocol 1o areas outside of eastern K'Y, It took
four years to develop for that area, and most of the resource baseline data had already been

. collected by KY Div. of Water. What happens in the meantime in the other states?

Chapter I, Section E, second paragraph.-Delete the last two sentences, as they are out of context
with the SMCRA discussion, confusing, and redundant with the 3™ paragraph, .

Chapter 1, Section E, third paragraph. Revise the last sentence to-read: “CWA Section 404 and
the standards by which Section 404 permit applications are evaluated (the “404(b)(1)
guidelines”) requires applicants proposing to place dredged or fill material into waters of the
United States to demonstrate that they have considered upland alternatives that would avoid
streams, and that they have taken all appropriste and practicable measures to minimize potential
harm to the aquatic ecosystem. However, the 404(b)(1) guidelines prohibit the issuance of a
Section 404 permit for & project that would cause or contribute to significant degradation of
waters of the United States.”(Same language in Issue B, Direct Stream Loss, Regulatory program
in 1998, second ymgraph}

Chapter If, Section A, 3., b., 1% paragraph, 2™ sentence: change stream “class” designation to
stream “reach® designation.

Chapter II, Section A, 3, ¢, 2™ paragaph, end of second sentence; change stream “clasmﬁcaﬁan”. .
to stream “condition™,

Chapter I, Section B, 1* sentence: Unclear ~ the Bragg decision occurred hg{gg any alternatives
frameworks were dtscussed or developed...

Chapter II, Section B, b. Cieaa Water Act fill resmcuons, 1= sentence, change to “Severa! CWA '
statutory or regulatory provisions wm'e ccnmdered at different ! Iternati
framework development process.....”

' ('Delete“the CWA prmcxp]u ﬁm noﬁxing can happen to a}ter ﬂ:e ex\stmg use of the
\Iatxon § streams). The second sentence is an inappropriate argument, as there are nd other

activities in the country that routinely eliminate entire streams,

Chapter 11, Section B, 2), first sentence, change to “generally unguitable for valley flls”. Last
sentence: this is not a rebutable presumption just for ADID streams, but for any project to be
authorized via Section 404,

Chapter II, Section B, 2), third paragraph: ADID doesn’t confer a “special” desigriation
(somebody seemns to be mixing up CWA terminology here).. ADID is just a warning sbout the
likelihood of a permit being granted or not. As stated earlier in this section, it’s not an outright
prohibition, so how can using it be “arbitrary and capricious™?

Chapter 1T, Section B, 2), fourth paragraph, last two sentences — are inaccurate and should be
deleted. The Corps can’t issue a permit that causes significant degmdatfon, 10 matter what ﬂxc
public interest review says, :

Chapter 11, Section B, 3), second paragmph: The entire argument adyanced in thispamgaph is
inaccurate. Designating all headwater streams as special aquatic sites is no different than
designating all wetlands or all riffle-pool complexes as special aquatic sites as EPA has already
done in the 404 (b){1} guidelines. Furthermore, since most of the streams that will be filled in
aiready contain riffle-pool complexes, we could argue that we're just clarifying what’s already in
thie 404(b)(1) guidelines.

Cbapte.r 11, Section B, Jast paragraph. The siatemex.xt that through mitigation, the filling of a.
stream in its native state could result in overall watershed unpmvcmesnts is unsupportable and
shouid be defeted.

Chapter 1], Section C, 1% paragraph, last sentence: Insert “regulatory” as in “Overall, these
statutory and regulatory objectives...”

Chapter II, Section C, introductory sections ~ Needs a major re-write by someone who
understands the Clean Water Act. The CWA isn’t sbont identifying it, filling it in, and providing
compensatory mitigation. 1t’s sbout protecting and maintaining the chemical, physieal, and
biological integrity of the nation’s waters, as in ALL waters, not just those with “special/high-
value environmental resources.” All states are supposed to have Tier I protection for their waters
~ it’s called the “floor™ of water quality protection under the Clean Water Act, and is supposed to
provide the “level playing field” for protection of waters.

Chapter II, Section C, 2. 2003 1o action alternative, 6® paragraph, 4* sentence. Remove FWS
Cockeville, TN staff as collaborator with the Louisville district in the development of the stream
protocol. Concerns expressed by Cookeville in the deve!oprmmi of the protocol were ignored,
and they do not believe that the protocol is appropriate for use in determining compensatory
mitigation, as it is being presented in the EIS,

Chapter T, Section C, Alternative 1, 2. Regulatory Responsibilities, first paragraph, 5* line: add
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“unsuitable for filling unless demonstrated otherwise after rigorous review of site-specific water
quality and biological data™

Alternative 3, 2) Process, 4™ paragraph, second sentence. Revise to read: “The permit can be
denied if the project will cause or contribute to significant degradation, or if the  proposal....”
(Also under Section D, alternative 2).

Section C, Alternative 3, Regulitory Responsibilities, 3™ paragraph, 1 sentence: change to.
“waters of the US ih Appalachia tend to begm in Very small watersheds,.,”

Section I, Alternativs 2, Action 1.1, second page, second asterisk item: Mitigation for “indirect
impairment anticipated (meets TMDL, if 303(d) listed stream)"? Neither a Section 404 permit
nor a SMCRA permit can be issued that would violate state water quality standards, so what is
this saying? .

Chapter II’s subheadings need some re-formatting to make the x:aajor headings stand out better '
(bold, for No Action Alternative, Altemnative 1, etc.), and the subheadings appear less prominent
{po bold for “Regulatory Respcnmbﬂitxec," etc.)

Remember that “mitigation” as umd by the federal government is a tzrm that incorporates . . . . .

avoidance, minimization, and compensation. fn most cases where they are used throughout the

document, “rhitigated” should be replaced wlsh “compensated” and “mitigation” replaced with
“compensatory mitigation.” L. . .

Throughout the document, wherever FWS involvement with permit review is mentioned, it is

only in the context of endangered species. In most of these cases, FWCA coordination should
. also be mentioned,

Throughout the document, “less than minimal” should be changed to “minimal.”

The 404{g) process is mentioned throughout the document as EPA’s avenue for objectionto a
permit. This should be restated as EPA’s and FWS’ avenue for objection.

From: <Cindy T’%bott@ﬁw&gmb

To e dovid@epamail epn gov>

Subject: Suggemd edits/editions for aquatic study sheet

(See attached file: aquioq\mliﬁmnmommmwpd)

CC: <dave_densmore@fws. '%)» <D}LARTOS@OSMRE.GOV>

B v P qmm"?"m@”mf&‘” >
.£pa.8 ames. M. To usace.ari ,

<ICOKER@OS V>, <jstumplé v

<Katherine. L. Trott@HQ02. USACE. m> MOBWSO@OSMRE GOV>,

<shun .dep.state.wv.us>, <suriano. £pa.gov=

<Forren. John@epamail.epa.gov>

Attachment(s):

Attachment Fiie 1 vgzd

Attachment File 2.8

EXHIBIT 50

MTM/VF Draft PEIS Public Comment Compendium A-471

Section A - Organizations



COMMENTS ON AQUATIC STUDY QUALIFICATION WRITE-UP — Cindy Tibbott riparian planting and habitat o, ot by iz ofher e res (ponds or

Head g wetland ereas) at onsjte or offsite locations. While these aquatic areas will seldom
water Strearas . : . : . replace the functions lost in the headwater areas, they can provide or enhance other

= he mimend replacing this with the following: “To help the ?qu.anc e‘eosy‘s:::x functions, and may be considered as possible mitigation measures in

potential impact of stréam filling activities on the aquatic ecosystem, 2 one-day invitational . :

meeting was organized by FWS. The purpose of the workshop was to assembie experts in stroam . cated ini : ; ith sedir

ecology to discuss the value of headwater streams and the possibility of setting acceptable impact ) ;ﬁm mxm sotne :;;nﬁc &?&ﬁ;ﬁ };loﬁ;mmem

thmeliolde: N . practice to remove the structures after the bonding period because of safety andfor long-

2% paragraph ~ Reco replacing with the following: “The proceeds +de valuabh mmmg:mmiggngzm Consideration might be given to leaving shallow pond-

information on the state-of-the-art of knowledge about headwater streams, which unfortenately ’

are little tnderstood outside of scientific circles. In fact, meeting participants discussed the fact

that historically, small streams have been under-protected by regulatory agencies because of*

ignoranceabomtheirvames. An industry representative discussed potential opportunities to

create wetlands and stream channels as part of reclamation. The stream experts raised coneern

that many headwatet streams are being eliminated by valley filling with no requirement for pre- ..,

impact biological inventories, and that many species may be unknowingly lost from the study

area’s unique ecosystem. They also stressed the importance of small, forested headwater

andt}ze{rassummed biological communities in providing organic production that feeds

) i ms. Theexpmconehﬂedthatﬂmoughﬁ:emﬁmnﬁe
knnwledgeisﬁnmoughadvanmdiobeabhtosaythat d are too imp
bedcstroyeci,themeofknc/wledgexsmtﬁuenoughadvancedtobeablcmdmxﬂewhich
watersheds can be filled in and how many.”

Fisheries

2% paragraph, 2 sentence — Stauffer's final report states that mountaintop mining/valley fill coal
mining “has impacted” the condition of streams (not “has had a severs effect on the condition of

it to

There’s no summary information here. 1 suggest using the suramary prepared for the January
2001 stamsreport

. With respect to mitigating the direct stream loss from valley fill construction, it is
difficult if not impossible to reconstruct free flowing streams on or adjacent to mined
sites. The difficulty results from the inability to capture sufficient groundwater flows
necessary fo provide a constant source of flow for the new stream. Only in rare instances
wﬂlﬂewshemrﬂimmﬂycaptmedsuchthatanews&eamcmbematedonthemzmd
site.

. Therefore, mitigation or compensation for these losses must generally take the form of -
restoring degraded strearns at offsite locations through a variety of techniques including
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i Mike Robinson - More on Sp Aquatic Stes

L Paged)

AN unt

From: <ForrenJohin@epamall.epa.gov>

To: Mike Robinson maomnso@mmeow
Date; " Fri, Nov 15, 2002 8:50 AM

Subject: More on Sp Aquatic Sttes

Just an update on our conference call yesterday affemoon with Greg Peck
of our HQ office.

Greg disagrees that the 50% restriction on first order streams in second
urderwmmmwweffwtivatyemnmmmghmwmas
mmmmmmm«mmmmmﬁmsmmm
getilement negotiations belween the and governmentindustry
andd}sagmdmmsnoﬁonmamdus&ympswmmdh .
nagaﬁatmmwussnsﬁ-nsaropﬁmmmm Greg suggested
this option to add our goal of sharply defining the differences

ammqhanhmaﬂmmdhad&wmu{aﬁwm which he feels
is leoking among the altematives now,

We aff agreed, mmmmmnmwamm
continue paratiel work on options to sugment the altematives for
mmmmhmasammamenwm”mmmm
praparation of the camera-ready copy, which would be the preference, or
mwmﬁmdmnwmmnmmm Nothing would
mmwmmmmmmhmmm

as a means of being expreasad during
BmDraftEiSmmmMpaﬂod Asurwm.BPARmmhnmm

1o draft 3 written proposal of this cumulative Impacts threshold to
mmmmmsaqumywmmcmmm

cons

identified us Special ;

- Yypleally found in these stresms and that we use these complexes as a
mieans fo leverage more rigorous permit revieirs 2nd cumulative impact
assegsmants (of course all of us, Greg, are aware that
Mmmmbmmwm.yamﬁbbempkﬁymm
Into fastland; stil, this would be 2 better approach than simply

faling back o thes P-only reviews in' Alt 1).

Whethar or not the "bright ling” percentage theeshold eventually becomes
paﬂdmmni mshmﬂdstmmwmmm»maﬁvaﬂmdza
comnitment to deveicp a Hve impact p i specific
o headwater streams.

Piease let me know your reactions.

John

EXHIBIT 51

¥ike Robinson - More on Sp Aguatic Sites Page2 |

<Cindy, Tibbot@ s gov, dupsmare@ws gov>
"ﬂdﬂr david@epemal.epa.gove, “DMRTDS@%MRE.@OW ﬁvmddhde@msﬂ.dep statewvas>,
<suriano.slaine@epameil.apa.govs, <ames. M. Townsend @l
<JCOKER@OSMRE.GOV>, <jstump@iginet.coms; WLWHG&MEWMD
<rhunter@mail.dep.state,wv.us>, <Hoffman, Wiliam@epamail.epa.gov>,
<Hodgkiss Kathy@epamail.epa govs
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Kathy Hodgkiss

ﬁ ﬁunamoczosm .

Executive Committee Members —

D

To: Rich KampHRIUSEPAUSBEPA, David RMMUSEPNUS@EPA,
Efaine Sudano/OC/USEPAUSGEPRA, John
Forren/RIUSEPAMUS @ EPA, Kathy Hodghkiss/RIUSEPAUS @ EPA,
William Hotman/RB/USEPAUS GEPA, Gregory
Peck/DOUSEPAUS @ EPA, Banarin_Tuggle @ iws.goy,

- Cindy, Tihbott@tws.gov, dave_densmore@iws.gov,
mamie_parker@tws.gov, jstump@gfnet.com,
Charles.X.Stark@hq02.usace.army.mil, .
Katherine, L. Trott @ HQO2 USACE ARMY MIL, goonrad @ imec.isa.us,
James M. Townsand @02 .usace. army.mil,
dvandelinde @ mait.dep.state.wv.us, merum @ mall.dep atate wy.us,
thunter@mai dap.siate.wv.us, Paul Rothman $mall.state ky.us,
boi@mme state.va.us, lsv@mme.state.va.us, Al Kiein
<AKLEINBOSMRE.GOV>, Brent Wahlauist
<BWAHLOUI@ OSMRE.GOVs, Dave Hartos
<DHARTOS@OSMRE.GOV>, Jeff Cokér «JCOKER@ OSMRE, GOV,
Themes Shapa <TSHOPE @0SMRE.GOV>

oo:
Subject: MTM/VF DEIS Conference Calt Thursdey 11/21 8-11em: cali
877/216-4412, BBBE54#

We have scheduled a cembined Executive Comimittes/Steering Committer Call this Thursday (see
proposed agénda below). Please let me know if you have comments or suggestions for the agenda.

By now you should have recelved Chapters 1 (Purpose and Need) and 2 (Altematives) of the
DEIS (sent 11/12) and Chapter 4 {Envirenmental Consequences) (sent eartier today) via email from Mike
Robinson, Please review these before the call, Chapter 3 (Affected Environment) is available but the files
ate enormous and will require several emalls to send. If you are interested in reviewing Chapter 3, please
lot me know and and | wilt get the files to you. Please see 1able of contents in the foliowing attachment for
more info abwhm you will find in Chapter 8.

TABLE OF CONTENTS - MAIN.w

Please call me if you have any questions or nsed additional information. thanks, Kathy

Agenda
Mountaintop Mining/Valley Fill DEIS

Executive committee & Steering Committee Conference Call

November 21, 2002

9:00 - 11:00am

call in number: 877/216-4412, access code 86654#
I

1 Introductions (-5 minotes)

C " W earh

Existing and New Execat

-Kuthy Hodgldss, EPA thairperson replacing Mike Castle

-Brent Wablquist, OSM + Director - OSM - Appalachian Regional Coordinating Center, replacing
-Al Klein {who will b& ¢n the call too)

-Kirk Stark, COE, interim (COE EC member is vacant)

~Mamie Parker, FWS

-Matt Crum, WVDEP

Steering Comsmittee Roll Call

EXHIBIT 32

2)_Steerine Committee briefing on siatus of DEIS: (~50 minutes)

Chapter 1 (Purpose and Need) revised to:
-explain sccpmg :ssm cemidmd and dismissed bused on significance of issue or study findings
~explain al % and fill restriction acticns that were considered, but dismissed from
further analysis (with reasons) -

Chapter M (Alternatives) revised to:
) -retain 3-Alternative framework endorsed by principals
-increase contrast of “Governmein Efficiency/Coordinated Decision Making” sctions; provide
new/revised rables showing contrast
-considered proposal for “special aquatie sites;” currently is unevenly treated in Chapters Tand Iy
will need revision sines concept is not accepted by EPA and/or COE HQ

P

-For EC d EPA proposal for avoidance of S0% of first order streams in 2nd order
wmhednmyesmny, d,d d, accepted or | d

Chapter m (Affected Envxvomuem) revised o

P lized technical studies
~jncorporate any “no-action consequences” narratives for those issues dismissed in Chapter I that
were placed in earlier versions of DEIS
Chapter IV (Ce of Al fves) prepared, but:
-all nmyexputin i format or reviewed by SC and revised bagsed on comments
& v jons not prepsed
Issues Raised Durrng Pnpnrwan:
Lackof i: afill it needed in Alternative 1 to provided
most ?

-&iwnlonsm date concluded that no authority currently exists for Alternative 1
suggestions (ami-deg., ADID, special aquatic sites, ete.)

-OFA states that NEPA compliance not satisfied; alternatives need not be limited to
existing statutory authority--Skould a “no mining” or other restrictive alternative be
ineluded?;

-Counter: current contrast is “administrative™ and similar environmental consequences is
ok for programmatic DEIS and consistent with 1999 Natice of Intent and 1998 settiement
agreement

<FWS concerned that a}mrmtm& hinga on efﬁechvg:m of miﬁg:don - based on COR protocol
that is not Rdly or sdsquatsly & d and
FWS suggests that the D‘E}S fully explain how permhs will be denied under each
alternative and that detailed evaluetion of the outcome of several case examples under
each altermative should be included
~Counterpoint: AnEIS doesn’t have 10 have ol the etons fleshed ot in great detail omil
after the Record of Decision (ROD). Further developmenit of the actions that are part of
the ROD will ocmtwsth appfopﬁm APA Enput, NEPA compliance, and regulatory
lysis, 68
Ano!htrvztw—'ﬁﬁsli nmmELS recormmending Congressional action to limit
fills—Congress has already taken 2 position in the CWA and SMCRA and all regulatory
reguirements to date have been through NEPA and regulatory analysia-this EIS is
g ic on how 4 g decision making can occur to effect environmental
pmmm already requirsd

-Need for lagal review for: 1) accuracy of agency statutory yegulatory-positions portrayed or stated;
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2) proper wording of baseline and no action descriptions of program to limit liability

Schedule: targeting early spring (end of February) release of draft EIS:
-al} SC efforts geared to providing Gannett Fleming (GF) materials for November 25 draft CD
*Chapters T and I-Wednesday 11/13; Chapter TV-Monday 11/18
*Other minor insertions ok through 11720
-GF 1o forward CD with préliminary draft 6f EIS 10 all reviewsrs by the end of Noveriber.
-Agencies have Decemnber 1o perform final detailed review, including legal review, and to edit

the preliminary draft.
<EPA to give GF a revised document on CD by 1710003 for preparation of GPO camera-ready
version, 100 CDs, and agreed-upon number of hard copies for agencies

Status of Econoinic Study Review by Hill and Atsociates

Other Logistles:
~distribution process discusseds |, | |

*post on web sites when sent to GPO, official public comment period starts with FR after
printing completed
*send retusn post card with CD 1o all stakeholders involved in scoping for request for
executive summary or full “hard” copy
*send hard copies to selected libraries and EIS agency offices within study ares and
anmounce availability of document for public review at those locations in FR

-Question to EC: Who will sign (surname) for each agency?

Discuss results of EC review of draft chaplers
-Areas improvemsnis/revisions needed

Discuss Schedule
- factoring in:
the results of this review
December window for SC revisions, lagal review
Additional EC review
Surname review
Briefing prineipals

11725/02: preliminary draft EIS on CD made available to agencias for detailed review and .
editing (pending the of this preliminary EC review)
11-31/02: window for final review and editing
© week of 12/16; briefing for principals??

.03 final steering conimnitiee and legal review changes provided to EPA
1710/03: + final edited materials to go to Garinett Fleming
1/31403: Gannett Fleming produces camera-ready copy

+4-8weeks  GPO printing

Discuss briefing principals on DEIS status, decisions, issues that may arige in public comments

ECAgendal12102.wpc

Kathy Hodgkiss, Acting Director
Environmental Services Division
U.S. EPAReglon 3
215/814-3151
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